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TUESDAY, JULY 5, 1955 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 


Washington, D.C. 


The subcommittee met, pursuant to call to hear testimony on H. R. 
5948 at 10:30 a. m., in room 346, Old House Office Building, Hon. 
Emanuel Celler (chairman) presiding. 

Present: Representatives Celler, Keating, McCulloch, Scott, and 
Rogers. 

Also present: Herbert N. Maletz, chief counsel; William W. Milli- 
gan, assistant counsel. 

The Cuarman. The committee will come to order. 

Our first witness scheduled this morning is Judge Barnes, but he 
is somewhat delayed, and I wonder if Mr. Earl W. Kintner of the 
Federal Trade Commission would be willing to go on first. 

The Chair desires first to read a brief statement concerning these 
hearings on H. R. 5948. 

The ‘hearings of the Antitrust Subcommittee today are concerned 
with H. R. 5948, a bill which I have introduced to bring banks, bank- 
ing associations and trust companies within the purview of the Celler- 
Kefauver Antimerger Act. 

H. R. 5948 would amend section 7 of the Clayton Act by making it 
illegal for a bank to acquire the assets of another bank— 


where in any line of commerce in any section of the country, the effect of such 
acquisition may be substantially to lessen competition, or to tend to create a 
monopoly. 


The Sherman Act of 1890 established our national policy that free 
competition was to be the law of trade in this country. Mergers of 
banks as well as industrial corporations were proscribed by that act 
if the combination resulted in lessened competition to a degree that 
would injuriously affect the public. 

In 1914 Congress again considered the problem of mergers and 
concluded that additional legislation was necessary to prevent mon- 
opolies and restraints of tr ade in their i incipiency. It was for that 
reason that the Clayton Act was adopted. Section 7 of that act pro- 
hibited bank mergers and industrial corporate mergers achieved by 
stock acquisitions | where the effect might be to substantially lessen 
competition or tend to create a monopoly. 

This wording left a widely exploited gap. Banks and corpora- 
tions could aequire assets of other firms and thus avoid the provisions 
of section 7. This gap, insofar as it applies to industrial corpora- 
tions, was closed by the Celler-Kefauver Antimerger Act of 1950. 


1 
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My bill, H. R. 5948, would close the gap insofar as banks are con- 
cerned and prohibit bank mergers achieved by asset as well as stock 
acquisitions where the effect might be substantially to lessen competi- 
tion or tend to create a monopoly in any section of the country. This 
would supplement the Sherman Act and provide authority to nip 
monopolistic tendencies in the banking field in the bud. 

The bill neither enlarges nor subtracts from the jurisdiction of state 
banking officials. Their authority over bank consolidations remains. 

Recent developments in the banking world have made this legisla- 
tion imperative. In many areas of our country the concentration of 
banking power has reached such proportions as to give rise to serious 
concern on the part of those who stand for the continuation of a free 
and competitive economy in America. 

The recent mergers of giants in New York and elsewhere are merely 
the most spectacular of the nationwide bank merger rush, 

According to reliable observers, the number of bank mergers, 
throughout the Nation, over 200 last year, will rise to 350 in 1955. Most 
of these mergers are not rescue operations in the depression pattern, 
but the absorption of strong, competitive banks by their larger and 
more powerful competitors. 

The concentration situation in the banking world has reached the 
point that the 4 largest banks in the following 16 leading financial cen- 
ters of the United States own the indicated percentage of assets: 





Percent Percent 
RIOT SOR. ce setthcndexricamiktnmenan eee I ie Rc per tl a 84 
EO RII, cot erec cate censilae tdi Se a IN orca nn en crntet ac ccd acahce ae 92 
Piitepuree Loo Jee Oy Frese 5 ssc Je 84 
NUON ii inv nics ies re etnies ST | Kansas City.ncc.c...b4-cki eas 75 
CE aia intense nnd deena eh NR Dg: Lily eannsntinenimeniectaid 68 
i a I NO i eld ees 77 
Ce a a eke ee eas ee Fe IIR cece oe doe 69 
Detroit. 3102 oe Bee OO We os eee icc 60 


While industrial mergers are of serious concern it cannot be said that 
bank mergers are less critical in their possible effect. The grim pos- 
sibility that banking credit, which is the lifeblood of our modern in- 
dustrial and business life, should fall into the hands of a small tightly 
knit group is too real to be ignored. 

For a preview, one does not have to look further than New York 
City, the financial center of our country to observe the recent Chase 
National-Bank of Manhattan-Bronx County Trust, National City- | 
First National, Chemical Bank and Trust-Corn Exchange, and Bank- 
ers Trust-Public National mergers involving some nineteen and a half 
billions of assets and over 57.5 percent of the banking facilities of New 
York City. We are assured ce some bankers that competition still 
exists. Thismay be compared witha statement that a car rolling down 
2 mountain without benetit of brakes hasn’t hit anything yet. 

The need for proper safeguards to preserve competition in the bank- 
ing field is evident and widely recognized. One step toward this goal 
has recently been taken in the passage by the House of H. R. 6227 deal- 
ing with bank holding companies. H. R. 5948, before this subcom- 
mittee for consideration today, should mark another important ad- 
vance toward solving this danger to competition in the cookies world. 

In concluding this opening statement may I repeat my feeling of 
urgency regarding this bill. Inclusion of banks within the purview 
of the Celler-Kefauver Antimerger Act is overdue. The bank merger 
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situation has developed to the point where we can no longer safely post- 
pone the completion of this needed addition to the structure of our 
antitrust laws. 
H. R. 5948 will be inserted into the record, at this point. 
(H. R. 5948 is as follows :) 


[H. R. 5948, 84th Cong., Ist sess.] 


A BILL To amend the Clayton Act by prohibiting the acquisition of assets of other banks 
by banks, banking associations, or trust companies when the effect may be substantially 
to lessen competition, or to tend to create a monopoly 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraphs 1 and 2 of section 7 of the 
Act entitled “An Act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes”, approved October 15, 1914, as amended 
(64 Stat. 1125; 15 U. S. C. 18), are amended to read as follows: 

“Sec. 7. That no corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital and no 
corporation subject to the jurisdiction of the Federal Trade Commission and no 
bank, banking association, or trust company shall acquire, directly or indirectly, 
the whole or any part of the assets of another corporation engaged also in com- 
merce, where in any line of commerce in any section of the country, the effect 
of such acquisition may be substantially to lessen competition or to tend to 
create a monopoly. 

“No corporation shall acquire, directly or indirectly, the whole or any part of 
the stock or other share capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission and no bank, banking association, or trust 
company shall acquire, directly or indirectly, the whole or any part of the assets 
of one or more corporations engaged in commerce, where in any line of com- 
merce in any section of the country, the effect of such acquisition of such stocks 
or assets, or of the use of such stock by the voting or granting of proxies or other- 
wise, may be substantially to lessen competition, or to tend to create a monopoly.” 

The CuHatrman. Mr. Kintner, you may proceed. 
I understand you have a statement. Would you care to summarize, 


or would you want to read it ? 


STATEMENT OF EARL W. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION 


Mr. Kinrner. My statement, Mr. Chairman, is relatively brief. 
I think it might be better if I could read it. 

The Cuairman. All right. 

Mr. Kintner. The Federal Trade Commission has designated me 
to state to this committee the views of the Federal Trade Commis- 
sion upon H. R. 5948. This bill would enlarge the jurisdiction of the 
Federal Reserve Board under section 7 of the Clayton Act so as to 
include asset acquisitions in addition to the stock acquisitions which 
it now includes. Although the bill would not in any way affect thie 
jurisdiction of the Federal Trade Commission, because it already 
has jurisdiction under section 7 with respect to both stock and asset 
acquisitions, the Commission is nevertheless interested in the present 
bill and fully sympathizes with and supports its purpose. 

Whether substantial lessening of competition or tendency to monop- 
oly results from the acquisition by one corporation of stock in another 
or from the acquisition of the assets of one corporation by another, 
would seem to be a matter of form rather than of substance. Assets 
acquisitions quite frequently are preceded by stock acquisitions and 
the control thus acquired is used to obtain the assets. The same con- 
siderations which the Commission urged in support of the broadening 
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of section 7 to include asset acquisitions by corporations subject to its 
jurisdiction would seem to apply equally to asset acquisitions by banks, 
Gcaktne associations, or trust companies. In the absence of such a 
provision, attempts to enforce section 7 in the banking field may well 
encounter the same frustrations which the Commission encountered 
before the recent amendment giving it jurisdiction of asset as well 
as stock acquisitions. 

The Cuatrman. I notice you use the terms such as “the Federal 
Trade Commission fully sympathizes with and supports the purposes 
of the bill.” Does that mean the Federal Trade Commission approves 
this bill? 

Mr. Krintner. Yes, sir; it certainly does. 

The Cuarrman. All right. 

I didn’t know whether the use of that language might leave a 
little gap. 

Mr. Kinrner. The Commission both sympathizes with and approves 
your legislation, Mr. Chairman. 

The Cuarrmman. Thank you. 

Mr. Kinrner. Without repeating the long history of litigation 
which the Commission had in its attempt to enforce section 7 or the 
details of the manner in which the Commission’s jurisdiction in such 
proceedings was ousted by the use of stock to acquire assets, before 
the Commission could go through the administrative process pre- 
liminary to an order to cease and desist, the result is perhaps epi- 
tomized in Arrow-Hart & Hageman Electric Co. v. Federal Trade 
Commission (291 U.S. 587). In this case the Commission’s order 
was set aside and the dissenting opinion by Mr. Justice Stone stated in 
part: 

While this proceeding was pending before the Federal Trade Commission 
to compel a holding company to divest itself of the controlling common stock 
of two competing corporations which it had acquired in violation of section 7 
of the Clayton Act, that stock was used to effectuate a merger of the competing 
corporations. It is now declared that, however, gross the violation of the 
Clayton Act, however flagrant the flouting of the Commission’s authority, the 
celerity of the offender, in ridding itself of the stock before the Commission could 
complete its hearings and make an order restoring the independence of the 
competitors, leaves the Commission powerless to act against the merged 
corporations. 

The loophole which this leaves in section 7 when that section is 
limited to stock acquisitions is readily apparent, and this loophole was 
not closed by the decision of the United States Court of Appeals for 
the Ninth Circuit in Board of Governors of Federal Reserve System 
v. Transamerica Corp., et al. (184 F. 2d 311). Here the Board was 
able to obtain a restraining order preventing the use of stock to 
acquire assets pursuant to a publicly announced plan to merge during 
the pendency of proceedings by the Board under a complaint looking 
toward a divestiture of stock. There are many reasons why this 
does not amount to an effective closing of the loophole. Important 
among them is the fact that stock may be acquired and used to acquire 
assets before the agency concerned is able to obtain sufficient informa- 
tion upon which to issue a complaint. In other instances a merger 
may be accomplished before a restraining order can be obtained. 

The Commission is therefore convinced by its own experience that 
one necessary step toward making the provisions of section 7 effective 
is to close the loophole through which stock acquisitions are used to 
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consummate an asset merger. There is also the plain result that the 
addition of asset acquisitions to section 7 will prevent the same result 
being achieved through a direct acquisition of assets not preceded 
by purchase of stock. te 

Although the present bill would add asset acquisitions to the cover- 
age of section 7 in the case of banks, banking associations, and trust 
companies the committee will recall that under section 11 of the 
Clayton Act jurisdiction to enforce section 7 is “vested in the Inter- 
state Commerce Commission where applicable to common carriers 
subject. to the Interstate Commerce Act, as amended; in the Federal 
Communications Commission where applicable to common carriers 
engaged in wire or radio communication or radio transmission of 
energy; in the Civil Aeronautics Board where applicable to air car- 
riers and foreign air carriers subject to the Civil Aeronautics Act of 
1938; in the Federal Reserve Board where applicable to banks, bank- 
ing associations, and trust companies; and in the Federal Trade Com- 
mission where applicable to all other character of commerce.” If the 

yresent bill should become law the Federal Reserve Board and the 
Federal Trade Commission, within their respective fields, would have 
jurisdiction under section 7 of asset acquisitions as well as stock 
acquisitions, while the jurisdiction of the other agencies concerned 
would still be limited to stock acquisitions. 

Mr. Maerz. These other agencies might have jurisdiction to act 
under other statutes / 

Mr. Kintrner. Under other acts, including their own organic acts. 

The CHarrMan. You raise a very interesting point there. 

Mr. Kinrner. The considerations which dictate the broadening of 
the provisions of section 7 to include assets acquisitions in the one case 
would seem to be equally applicable in the others. The Commission 
therefore suggests that the committee may wish to consider broaden- 
ing the terms of the bill so as to include asset as well as stock acquisi- 
tions in the jurisdiction of each of the several agencies concerned with 
the enforcement of section 7. Amending the first two paragraphs of 
section 7 to read as follows would accomplish that result: 

Sec. 7. That no corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital or the whole 
or any part of the assets of another corporation engaged also in commerce, where 
in any line of commerce in any section of the country, the effect of such acquisi- 
tion may be substantially to lessen competition, or to tend to create a monopoly. 

No corporation shall acquire, directly or indirectly, the whole or any part of 
the stock or other share capital or the whole or any part of the assets of one 
or more corporations engaged in commerce, where in any line of commerce in 
any section of the country, the effect of such acquisition, of such stocks or assets, 
or of the use of such stock by the voting or granting of proxies or otherwise, 
may be substantially to lessen competition, or to tend to created a monopoly. 

That language is suggested for the consideration of the committee 
in the event that it deems it practicable and desirable to broaden the 
language of the proposed bill. 

Mr. Chairman, that concludes the statement which I have been 
authorized to make in behalf of the Federal Trade Commission. 

The Cuarrman. Thank you very much, Mr. Kintner. 

I want to apologize for keeping you waiting so long. You have 
indeed been very patient. 

Mr. Kintner. I consider it always a privilege to appear before this 
very hard-working and most able committee. 
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The Cuairman. Thank you very much. 
Our next witness is Judge Barnes. 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE, 
ACCOMPANIED BY ROBERT A. BICKS, LEGAL ASSISTANT TO MR. 
BARNES 


Mr, Barnes. Mr. Chairman, I have been requested to appear by 
you relative to the views of the Department of Justice respecting 
H. R. 5948 and similar bills that are before this committee. 4 

This bill would amend section 7 to provide that— 

“no bank, banking association, or trust company shall acquire, directly or in- 
directly, the whole or any part of the assets of another corporation engaged also 
in commerce, where in any line of commerce in any section of the country, the 
effect of such acquisition may be substantially to lessen competition or to tend 
to create a monopoly. 

The pending proposal would plug a loophole left by present sec- 
tion 7’s failure to cover asset acquisition by banks. On the one hand, 
that provision’s stock acquisition bar applies to all corporations “en- 
gaged in commerce.” Section 7’s asset acquisition portion, in sharp 
contrast, covers only corporations “subject to the jurisdiction of the 
Federal Trade Commission.” Further, section 11 of the Clayton 
Act exempts banks from Federal Trade Commission jurisdiction by 
specifying that “authority to enforce compliance” with section 7 “is 
hereby vested * * * in the Federal Reserve Board where : applicable 
to banks, banking associations, and trust companies.” On the basis 
of these provisions this Department has concluded that asset acqui- 
sition by banks is not covered by section 7 as amended in 1950. 

I am sure the chairman will be interested in the notation attached 
as a note 1, because on a previous occasion I raised a question whether 
or not this was an intentional omission or an inadvertent omission. 
I was inclined to believe it was inadvertent. Your chairman was 
inclined to believe that it was not, that it had been discussed. A 
further examination of the history proves that you were right and 
my supposition was wrong, Mr. Chairman. 

As a result, section 7 is for practical purposes useless to cope with 
what the ¢ ‘omptroller of the Currency has described as “this recent 
trend of [bank] mergers, consolidations, and sales.” Corroborating 
the rise in bank mergers, the Chairman of the Board of Governors 
of the Federal Reserve Board concluded that bank mergers “have 
gone up steadily.” In 1952, his testimony reveals, there were 100 bank 
mergers. This number jumped to 116 in 1953 and more than doubled 
to 207 in 1954. Most import: unt, the Federal Reserve Board Chairman 
concluded, this number is “still rising.” Asa result, he estimated this 
year’s total “may reach around 240.” 

This bank merger trend must be viewed against the background “~ 
present commercial bank asset concentration. In 9 of 16 of America 


‘Reaching the same conclusion, a House Judiciary subcommittee staff report explained 
that, because of revisions in amendments to sec. 7, “* * * it became impracticable to 
include within the scope of the act, corporations other than those subject to regulation by 
the Federal Trade Commission. (Banks, which are placed squarely within the anion of 
the Federal Reserve Board by sec. 11 of the Clayton Act, are therefore circumscribed 


insofar as mergers are concerned only by the old provisions of sec. 7 * * *” (Staff report 
to Subcommittee No. 5 of the Committee on the Judiciary, House of Representatives, 82d 
Cong., 2d sess. (September 1952)). 
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principal financial centers, 2 banks owned more than 60 percent of all 
commercial bank assets. And in each of these 16 centers, the first 2 
banks owned more than 40 percent of all commercial bank assets. 
Suggesting this degree of concentration may be on the rise is New 
York C ity’s increasing concentration in bank deposits. Figures sup- 
plied by thi at State’s superintendent of banks reveal that in 1900 New 
York City’s 4 largest banks had 20.8 percent of the total deposits. 
This number had jumped to 53.6 percent in 1935, and to 60.6 percent 
in 1954. From these figures, it seems clear, emerges a picture of 

steadily increasing bar nk deposit concentration in New York City. 

This 1954 figure, I point out, takes into account the recent 4 large 
mergers of the Chemical-Corn Exchange, Chase-Manhattan-Bronx 
Trust, Bankers Trust-Public National, and National City-First Na- 
tional. At least one of these mergers, the Chase-Manhattan aequisi- 
tion, we are now investigating to determine whether a Sherman Act 
prosecution is indicated. The same situation exists with respect to 
the recently proposed merger in Philadelphia of the Pennsylvania 
Company for Trusts and Banking and the First National Bank of 
Philadelphia. 

The Cnamman. Are you checking on the latter banks in Philadel- 
phia to see whether there isa Sherman Act violation / 

Mr. Barnes. We are. 

Even though we may still move against banks under Sherman Act 
section 1, our antimerger efforts are nonetheless cramped by Clayton 
Act section 7’s failure to cover bank asset acquisitions. For mergers 
may meet Sherman Act standards yet fall before the C layton Act’s 
more stringent bans. Congress's ¢ lear object in its 1950 amendment 
of section 7 was to strike some mergers beyond the reach of the Sher- 
man Act. Thus, the Senate report explains that the 
bill is not intended to revert to the Sherman Act test. The intent here - oe 
to cope with monopolistic tendencies in their incipiency and well before they 
have attained such effects as would justify a Sherman Act proceeding.” 


The report further states that the act’s intent is to have- 


broad application to acquisitions that are economically significant. * * * [The] 
various additions and deletions, some strengthening and others weakening the 
bill, are not conflicting in purpose or effect. They are merely different steps 
toward the same objective, namely, that of framing a bill which although drop- 
ping portions of the so-called Clayton Act test that have no economic significance, 
reaches far beyond the Sherman Act.’ 

Similarly, the House committee report states that the tests pre- 
scribed, instead— 
are intended to be similar to those which the courts have applied in interpreting 
the same language as used in other sections of the Clayton Act. Thus, : wouts 
be unnecessary for the Government to speculate as to what is in the “back of 
the minds” of those who promote a merger; or to proye that the acquiring firm 
had engaged in actions which are considered to be unethical or predatory; or 
to show that as a result of a merger the acquiring firm had already obtained 
such a degree of control that it possessed the power to destroy or exclude 
competitors or fix prices.” 


Moreover, the act is— 


intended to permit intervention in * * * a cumulative process when the effect 
of an acquisition may be a_ significant reduction in the vigor of competition, 


2S. Rept. 1775, 8ist Cong., 2d sess., 4-5 (1950) 
2 Thid 
‘H. Rept. 1191, p. 8. Sist Cong., Ist sess. (1940) 
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even though this effect may not be so far reaching as to amount to a 
violation of the Sherman Act. The House committee report states: 

Such an effect may arise in various ways: such as elimination in whole or in 
material part of the competitive activity, increase in the relative size of the 
enterprise making the acquisition to such a point that its advantage over its 
competitors threatens to be decisive, undue reduction in the number of competing 
enterprises, or establishment of relationships between buyers and sellers which 
deprive their rivals of a fair opportunity to compete.* 

From this it follows that section 7, unlike the Sherman Act, requires 
findings and conclusions, not of actual anticompetitive effects, but 
merely of a reasonable probability of a substantial lessening of com- 
petition or tendency toward monopoly. 

The Cuarrman. I want to compliment you, Judge Barnes, on that 
last statement. That interpretation is one I am sure we are all striving 
to reach. We have certain members of the various branches of Gov- 
ernment trying to chip away at that idea. I think your statement 
about reasonable probability of a substantial lessening of competition 
or tendency toward monopoly being sufficient hits the purpose right 
on the head. 

Mr. Barnes. To apply this Clayton Act standard to bank asset 
ac quisitions, as it now does to bank stock mergers, is the clear aim of 
H. R. 5948, pending before this committee, as well as H. R. 6405, now 
before the Committee on Banking and Currency. This aim the De- 
partment of Justice as well as interested banking agencies heartily 
endorse. 

The Secretary of the Treasury, for example, in a letter to this 
committee supports— - 
the principle that the acquisition of one bank by another * * * should not be 
permitted if the effect of the acquisition may be substantially to lessen com- 
petition. It is no less important, 


he concluded, 


to have competition in banking, when this can be done soundly, as it is in other 
fields of commerce and industry. 

Similarly, the Chairman of the Federal Deposit Insurance Cor- 
poration wrote: 

We join with you in recommending that appropriate legislation on this subject 
should be enacted and, as hereinafter indicated, we heartily endorse it. 

Finally, the Chairman of the Board of Governors of the Federal 
Reserve System has indicated, commenting on H. R. 5948: 

This bill is intended—and we think rightly—to encompass within its pro- 
visions all types of bank mergers and consolidations, whether carried out under 
State or Federal merger statutes or effectuated through purchase of assets and 
assumption of liabilities. 

The “objective of this proposed legislation,” he concludes, “the 
Board favors.” Thus, this committee faces a practically united front 
of interested Government agencies urging section 7’s standards be 
applied to bank asset and stock ac quisitions alike. 

Mr. Krarine. Do any of the agencies of the Government oppose 
the enactment of this bill? 

Mr. Barnes. Not oppose it in theory or aim. There is some slight 
difference of opinion, to which T am coming subsequently, as between 
the four agencies, and how it should be accomplished. 


5 Ibid. 
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The Cuamman. Those four agencies are the Federal Trade Com- 





mission 

Mr. Barnes. No. I am not referring to the Federal Trade Com- 
mission. I am referring to the agencies that have control and juris- 
diction over the banks—the Federal Deposit Insurance Corporation, 
the Treasury Department, and the Comptroller of the Currency, to- 
gether with the Justice Department. Those are the four agencies 
that I refer to. 

Mr. Keattne. But the Federal Trade Commission <loes also endorse 
the proposal ? 

Mr. Barnes. That is correct. 

The Federal Deposit Insurance Corporation, however, urges in- 
clusion of an “ ‘escape’ clause” so “that the agencies, and particularly 
the Corporation”’—that refers to the Federal Deposit Insurance 
Corporation— 
may continue to function in the best interests of the public and banking 
generally. 

From the language that the Corporation urges upon this committee, 
T note, this “escape” proviso would allow mergers— 
to avoid the possibility or probability of ultimate failure of an insured or non- 
insured bank. 

Mr. McCutxocu. I would like to interrupt Judge Barnes there, 
Mr. Chairman. 

Do you think that escape clause is reasonable / 

Mr. Barnes. I do not think it is necessary, sir, as the next paragraph 
will point out. 

A like exception, I respectfully urge, is already firmly embedded 
in Clayton Act, section 7. As the House committee reporting on 
amended section 7 put it— 

The argument that a corporation in bankrupt or failing condition might not 
be allowed to sell to a competitor has already been disposed of by the courts. 
It is well settled that the Clayton Act does not apply in bankruptcy or receiver- 
ship cases. In the case of International Shoe Company v. The Federal Trade 
Commission (260 U. 8S. 291), 


the House report continues— 
the Supreme Court went much further.° 
The Court there reasoned that where the corporation acquired is— 


a corporation with resources so depleted and the prospect of rehabilitation so 
remote that it faced the grave probability of business failure * * * we hold 
that the purchase of its capital stock by a competitor (there being no other 
prospective purchaser), not with a purpose to lessen competition, but to fa- 
cilitate the accumulated business of the purchaser and with the effect of mitigat- 
ing seriously injurious consequences otherwise probable * * * does not sub- 
stantially lessen competition or restrain commerce within the intent of the 
Clayton Act.’ 

The Cuarman. I might point out that during the debates on the 
amendment of section 7 of the Clayton Act that very question arose 
on the floor of the House, and explanations were made that it would 
not apply to those mergers where one of the entities was in failing 
or bankrupt condition. 


®°H. Rept. 1191, 81st Cong., 1st sess. (1949), p. 6. 
7280 U. S. 291, 303 (1930). 
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Mr. Barnes. I think it is important to note that the decision of 
the Supreme Court, which everyone recognizes in the enforcement 
of section 7 goes farther than merely exempting a bankrupt corpora- 
tion, and considers the reasonable probability a corporation is failing. 
This gives the enforcement agency considerable leeway. 

Mr. Keratine. It should go that far. 

Mr. Barnes. That is right. 

Mr. Keating. There are cases where a bank has taken over another 
bank that maybe was not bankrupt, but was headed toward the wall, 
and really sav ved some community in that way. 

Mr. Barnes. I feel very strongly that it should. If we didn’t have 
the Supreme Court decision which implements and directs the en- 
forcement procedures, then I would think some such escape clause 
might very well be necessary. 

The Cuamman. As you point out, in the report accompanying the 
Celler-Kefauver amendment, it was stated that any bank, any entity 
that would be in bad condition, could be taken over without violating 
the law. 

Mr. Barnes. That is correct. 

All that we require in our enforcement is that there be some atten- 
tion paid to the language within the parentheses “there being no other 
prospective purchaser,’ which is an important part of that decision 
which very frequently counsel overlook when they urge the failing 
condition and want to sell to the largest competitor. 

We require them to make some ‘showing that there has been an 
effort to sell elsewhere, which sale would not have the antic ompeti- 
tive etfect which might be accomplished by their proposed merger, 
and we require some ‘showing, a factual showing, that cher have been 
to the banks, that they have “been to other companies, that they have 
tried in good faith to sell to someone other than the one concerning 
whom we » might have some question, in order to comply with this fail- 
ing corporation doctrine. 

Tam very pleased with some of the letters we receive from corpora- 
tions which have had this problem, and where they received the type 
of consideration that, oath they didn’t think they might get from 
the Government under these circumstances. 

Likewise adopting this exception, the Senate committee report 
deemed this proviso would come into play when the acquired corpora- 
tion is “heading in [the] direction” of bankruptcy.‘ 

Further indie ating the absence of need for any “escape clause” is 
this Department’s view of the International Shoe exception. Thus 
we have not prosecuted mergers where, because of either inadequate 
management, obsolete equipment, or a failing market, the acquired 
corporation’s prospects for survival seemed dim. Gaging likelihood 
of future business success, of course, may involve different factors in 
different industries. Should this pending proposal become law, let 
me assure you the Department of Justice would without doubt pay 
great heed to each banking agency’s judgment. of a bank’s chances to 
prosper. This anticipated pattern of section 7’s enforcement against 
bank asset ac quisitions should go a long way toward meeting the 
problem of “failing” banks the Federal Deposit Insurance Corpora- 
tion raises. 


*S. Rept. 1775, 81st Cong., Ist sess. (1940), p. 7. 





EPS RAs etm a a “ 
ae cca. 


na ena 


eke 





BANK MERGERS ll 


Even more basically, however, I suggest this committee weigh care- 
fully the wisdom of tailoring section 7’s strictures to the assertedly 
unique needs of the banking industry. In the more than 60 years 
since the Sherman Act’s passage no one has suggested its provisions 
did not apply to banks as to all other sectors of American business. 
Similarly, in the Transamerica case,® never was it urged that un- 
amended section 7 did not apply with equal force to both banks and 
nonbanking corporations. And finally, in its 1950 amendment to sec- 
tion 7, Congress reiterated prohibitions on stock acquisitions to fit 
banks the same as all other corporations. Against this background, 
we suggest this committee should move slowly in creating or encourag- 
ing special antitrust treatment for banks. 

Beyond the need for applying section 7 to all bank acquisitions is 
the problem of assigning enforcement responsibility and providing 
for pre-bank merger clearance. Though Clayton Act, section 11, 
vests “authority to enforce compliance” with section 7 “in the Federal 
Reserve Board where applicable to banks, banking associations, and 
trust companies,” that provision specifies “the Attorney General shall 
have the right to intervene and appear in said proceeding.” 

This congressional decision to give the Department of Justice some 
say in enforcement of bank merger prohibitions is firmly rooted in 
enforcement realities. Without this Department’s right to inter- 
vene, there might be as many different views of section 7’s standards 
and scope as there were agencies charged with its enforcement. The 
result could well be disparities in view which in turn spell real enforce- 
ment inequities. Enforcement effectiveness as well requires some 
procedure for this Department’s intervention. Otherwise, in our 
overall responsibility for section 7’s enforcement- —_ I refer here 
to responsibility entirely outside of the banking ar would be 
bound by bank merger precedents we had no voice iia picking or 
shaping. 

With at least the principle of this position, the Treasury and 
Federal Reserve Board agree. The Treasury, on the one hand, does 
“strongly prefer” H. R. 6405 as maintaining “the division of au- 
thority between the three Federal bank supervisory authorities” and 
leaving “each” with “sole and exclusive authority within its field of 
operation.” Treasury concludes, however (and voices no objection), 
that “since the bill as written would make it unlawful for the agency 
to grant consent in cases which may result in a substantial lessening 
of competition, a failure to follow the standards set forth would, if 
the bill were to be enacted, enable the Attorney General to bring 
action to force compliance vith the statutory standards. 

That refers to page 2, paragraph 3, of the letter of July 1, 1955, to 
the chairman of this committee from the Secretary of the Treasury. 

With Treasury’s view of this Department’s powers I disagree. 
The FDIC Act at present makes no mention of Justice Department 
intervention. Neither does H. R. 6405. And even apart from the 
FDIC Act, with section 7 unamended, Justice could not proceed 
against bank asset acquisitions. Thus, contrary to Treasury: con- 
tention, at least where asset acquisitions were involved, Justice .ould 
be powerless to act, were section 7 to remain unamended by failure 





* Transamerica Corporation vy. Board of Governors of the Federal Reserve System, 206 
IF. 2d 163 (1953), cert. denied, 1953. 
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to pass H. R. 5948; and reliance placed merely on H. R. 6405, amend- 
ing section 18 (c) ‘of FDIC. 

The Cuairman. As a matter of fact, with all the bank mergers we 
have had, and there has been quite a spate of them, there has been 
only one prosecution. That situation may be due to the fact that 
presently there are so many different agencies that seem to have 
jurisdiction. This bill would concentrate enforcement largely i 
your hands. 

Mr. Barnes. I think there is some merit to that from a practical 
standpoint purely, because when we get into measurement of anti- 
competitive considerations, very frankly, some of the agencies that 
do not deal with those problems every day fail to have—not the com- 
petence, but the desire, to really get into those questions that we 
think they should. 

Some of the gentlemen involved—not mentioning any names—have 
expressed the belief, that they would be glad to have it off their hands 
and leave this question of whether there is a substantial lessening of 
competition in the hands of the Attorney General, who is dealing 
with it day by day. 

I know that doesn’t represent the attitude of all those involved, and 
there is a great feeling that they should maintain their independence 
of operation, and for that reason I come in my next paragraph to what 
may be the solution. 

The Cuarrman. I think Mr. Martin of the Federal Reserve is on 
“all fours” with your viewpoint. 

Mr. Barnes. That is correct. He has expressed himself quite 
strongly along those lines to me. 

A wiser course, I believe, is suggested by the Federal Reserve Board 
in its letter re H. R. 5948 to this committee, recommending further 
amendment. That agency’s proposal, as I understand it, would require 
advance approval of ‘bank asset or stock : acquisitions by the appropri- 
ate banking agency. The “appropriate agency,” however, would “be 
authorized in its discretion to request the views of the Attorney Gen- 
eral in any case in which felt that there is a substantial question as to 
whether the merger or consolidation would bring about “those anti- 
competitive effects the Clayton Act seeks to ned” If the Attorney 
General deems the proposed merger illegal, then bank agency approval 
would be barred. 

In other words, that would amount to a veto where the matter was 
submitted to the Attorney General, if the agency believed there was a 
serious question involved. How ever, there would be no obligation to 
submit it to the Attorney General, but if they did not submit it to the 
Attorney General, it w ould leave the Attorney General’s hands free to 
move in ‘subsequently. 

The Cuarrman. A bill of almost that import is now before the Bank- 
ing and Currency Committee, H. R. 6405. That is a bill I offered. 

I don’t know whether this committee would have jurisdiction or not 
to go into that bill. 

Mr. Scorr. It seems to me it follows logically from the rest of this, 

Mr. Maerz. There is no provision in H. R. 6405 for referral to the 
Attorney General. 

Mr. Barnes. Nor is our right to proceed specified in 6405. That is 
why we prefer the bill that is before this committee. But we think 
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there is the possibility, if you want to preserve the ultimate right to 
determine whether or not the Attorney General should step into the 
separate agency, then the amendment suggested by the Federal Reserve 
Board seems to us logical. 

Mr. Materz. Is it your position that you prefer H. R. 5948 with the 
amendments suggested by the Federal Reserve Board ¢ 

Mr. Barnes. That is right. We have no objection to the amend- 
ments. 

Mr. Maerz. Or would you prefer H. R. 5948 without any amend- 
ment ¢ 

Mr. Barnes. Let me say this: We have had several conferences with 
different agencies in the Government, and I think, in order to work 
it out as equitably as possible and not step on anybody’s toes, I should 
state that the Department of Justice feels that 5948 as amended in 
accordance with the Federal Reserve Board suggestions would be 
most preferable to us. 

Mr. Keating. Which is preferable to the chairman ¢ 

The CuatrmMan. You put me in a sort of a dilemma now. You 
would have this advance approval, which is what it really amounts 
to. 

Mr. Barnes. An optional advance approval. 

The CuHarrmMan. But you have nothing like that for nonbanking 
entities ? 

Mr. Barnes. That is right. 

The Cuarrman. I am inclined to favor something in the nature of 
advance approval, but I don’t know whether we should strive out for 
advance approval for banks and not do it for nonbanking operations. 

Mr. Barnes. We get into this question: We are in a regulated in- 
dustry. What I am a little afraid of, if we leave 6405 as it is, that 
might pass, and 5948 would not pass, and then we have no amendment 
to section 7, and then we have no jurisdiction to move in independ- 
ently. 

The Cuatrman. I think you have a better chance to get H. R. 5948 
passed, because it is in this committee, than you would to get H. R. 
6405 passed in the other committee at this session. 

Mr. Barnes. I shouldn’t be surprised. 

The CuHatrman. So I think under those circumstances we might 
well concentrate on 5948. 

Mr. Keratrine. In the meantime, you may be able to hold up the 
Banking and Currency Committee. 

The Cuarrman. I don’t think we would have trouble holding it up. 
We would have trouble getting it through. If we tried to tack on 
this amendment, with which I am inclined to agree, then you have 
a wider target to shoot at and you may generate much more opposition. 

From a realistic standpoint, therefore, to get something done, it 
might be well to leave 5948 as it is. 

Mr. Baryes. I can understand that position perfectly. We would 
not be unhappy with 5948 as it now stands. 

But unless the Attorney General has been previously consulted by 
the appropriate banking agency—and indicated his approval—he 
could still proceed under section 7 against any bank merger. 

This approach, on the one hand, preserves the integrity of each 

regulatory agency. Thus the Attorney General, at the outset at least, 
is put in the | position of advising each bank agency—not intervening 


65176—55——2 
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directly against banks themselves. On the other, the goals of effec- 
tive and equitable enforcement are served since a uniform and coordi- 
nated supervision of section 7 is insured. This approach I most 
earnestly commend to your committee. 

Mr. Maerz. Judge Barnes, do you think under 5948 the jurisdic- 
tion of the State bank supervisors would be curtailed ? 

Mr. Barnes. I do not believe so. 

Mr. Keatine. It is just cumulative, isn’t it? It would just add 
something to the present procedure in getting a merger approved / 

Mr. Barnes. That is right. 

I might say, very frankly, that in my limited contact on these bank 
mergers, we find very frequently the State banking officials are very 
anxious to have someone else determine this anticompetitive problem. 

Mr. Keatine. That is a characteristic not uncommon to be found 
among bureaucrats at all levels. 

Mr. Barnes. I am afraid you are right. 

Mr. Kearine. Except, I think, the gentleman now appearing before 
us is an outstanding example of a different approach to the matter. 

Mr. Barnes. Thank you, sir. 

Mr. Scorr. I would like to comment on this desirability of preserv- 
ing competition. I like the idea of an advance look-see on the part of 
the Justice Department of these bank mergers. I know nothing what- 
ever about the merits or demerits of the one you mentioned in Phila- 
delphia except what we read in the papers. I believe it will make the 
first billion-dollar bank in our city. 

I do recall—-and I hope the same situation will never again happen— 
that in 1933 when all the banks were closed, the bank examiner urged 
the opening of a number of small, sound banking institutions in the 
Philadelphia area, but the then administration left it in the hands of 
committees under the Federal Reserve Board, committees composed 

exclusively in our area—and I think throughout the country—of rep- 
resentatives of the larger banks. 

These larger bank representatives on these committees then deter- 
mined that all the smaller banks in those areas, which were exerting a 
new and rising pressure of competition against their branch banks, 
should be closed permanently, and bank after bank was closed on the 
sole decision by the committee comprised of large bank representatives. 

That was done with the approval of the administration, it was done 
by putting the power in the hands of the large bank committee mem- 
bers. The bank examiners were powerless in spite of their recom- 
mendations, 

Tlie Federal Reserve Board either did not or would not act. Asa 
result, many, many thousands of dollars were lost to small-business 
men and small ‘stockholders which was aggravated by the double 
liability feature then prevailing. Tremendous injustices were done 
under the guise of protecting the little fellow, and it took a great many 
people many years to recover from it. 

That happened because, for once in the history of this country, there 
Was ho competitive activity around at all. A few people considering 
their own interests, at the cost of the general public, were able to im- 
pose their will with the consent of the Government. I think this is a 
very dramatic illustration of how the lack of competition and the 
building of giant moneyed forces can be used to oppress and to abuse 
the rights of people who are helpless to protect themselves. 
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That is a really dramatic illustration. While that may not occur 

again, some other situation may occur where you will have all these 
banks controlling the lives and the fortunes of a lot of smaller banks 
and a lot of smaller people. 

Mr. Rocers. That is the first information I have ever had of the New 
Deal being in cahoots with the big banks. 

Mr. Scorr. That is exactly what I am saying. 

Mr. Keatine. That happened many times. They pulled the wool 
over the public’s eyes. 

Mr. Scorr. Many a person went into bankruptcy because of the 
power given to the big banks. 

Mr. Roaers. I have heard everything now—that the New Deal is in 
with the bankers, as testified to by the two gentlemen on this committee. 

Mr. Scorr. I am willing to make that same statement under oath. 
The New Deal was in a conspiracy with the big bankers at that time 
to do exactly that. 

Mr. Kratine. That is why that part of the Democratic Party 
which the gentleman from Colorado identifies as the New Deal now 
has the moneyed interests in their corner and has their contributions. 
Those used to go to the Republican Party. 

The Cuatrman. I don’t think we are advancing the cause of this 
bill. 

Mr. Scorr. I didn’t think I was making this as a political point, 
but as a point of information. 

Mr. Kratine. The gentleman from Pennsylvania was simply say- 
ing that he endorses the chairman’s bill. 

Mr. Scorr. Substantially. 

The CHatrmMan. Judge, going back to the National City-First 
National Bank, as I understand it, that was not an acquisition of assets 
of one bank by the other, but a merger involving stock acquisition. 
That would have given you jurisdiction under section 7. Didn’t you 
have jurisdiction since it was a stock acquisition and not an asset 
acquisition. 

Mr. Barnes. We never came to a conclusion as to whether or not 
we had jurisdiction in that case. 

The Cuarrman. Your point is that section 7 wouldn’t apply to 
banks? 

Mr. Barnes. Well, I don’t think we ever came to the conclusion that 
a stock acquisition of one bank by another was not prohibited by 
section 7. 

The Cuarrman. In any event, this bill before us would close that 
gap ¢ 

Mr. Barnes. That is right. It would remove any doubt, we think. 

The Cnarrman. I take it also, Judge, that you feel that it is proper 
to apply to bank mergers the same criteria with respect to competitive 
factors that are applicable to mergers in industry and trade? 

Mr. Barnes. Generally speaking, yes. 

Of course, every industry is different, and banks should not st: and 
in a preferred position, but should have attention paid to the peculiar 
nature of their business, and that, obviously, must be taken into con- 
sideration in coming to any conclusion, defining the line of commerce, 
and so forth. 

The Cuarrman. Thank you very much for your presentation. It 
is always refreshing to have you before us. 
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Mr. Barnes. Thank you, sir. 

The Cuarmman. You are always very helpful. 

The Chair wants to put in the record a statement of John J. McCloy, 
chairman of the Chase Manhattan Bank of New York. 

Mr. Keatine. Isn’t Mr. McCloy going to be here to be cross- 
examined ? 

The Cuatrrman. We asked him to be present, but he is unable to be 
here. I said if he couldn’t be here, we would accept his statement. 

(The statement of Mr. ¥fcCloy is as follows :) 


Press SUMMARY OF STATEMENT BY JOHN J. McCtoy, CHAIRMAN, THE CHASE 
MANHATTAN BANK OF NEW YORK, TO THE ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY 


WASHINGTON, June 27—Bank mergers in the past 5 years “in large part repre- 
sent an adjustment of our banks to changing conditions and changing needs 
within the Nation’s economy,” John J. McCloy, chairman of the Chase Man- 
hattan Bank of New York, said in a statement submitted today to the Antitrust 
Subcommittee of House Committee on the Judiciary. 

The subcommittee is conducting hearings on H. R. 5948, which would extend 
to banks the provisions with respect to mergers that are contained in section 
7 of the Clayton Antitrust Act. In doing so, it would prohibit any bank merger 
where the effect might be substantially to lessen competition or to tend to 
create a monopoly “in any section of the country.” 

“From the end of 1949 through April of this year approximately 675 banks 
were merged into others. This represented about 4.5 percent of the total number 
of banks and about 8 percent of all bank assets,’”’ Mr. McCloy’s statement said 
“In my judgment these mergers serve to strengthen our banking structure. 
Certainly no one can deny that they have added greatly to the ability of banks to 
meet the growing and ever more complex needs for banking services.” 

As to the effect of these mergers on bank concentration, Mr. McCloy states 
that from the standpoint of the Nation as a whole it has not been great. He 
pointed out that the percentage of total bank deposits held by the 100 largest 
banks is today about 47 percent as against 48 percent 10 years ago, and is well 
below the figure of 57 percent in 1940. 

The total number of banks in recent years, Mr. McCloy said, has been reduced 
very little. “The 14,314 banks in April of 1955 represented a net reduction of 
only 239 since 1945, or 1.6 percent of the total. This can hardly be called a 
significant reduction in numbers. At the same time the number of banking 
offices increased from 18,893 in 1945 to 21,160 at the 1954 vear end. 

“Even though mergers thave not altered the basic structure of American bank- 
ing, | well understand the desire of the Congress to take note of them,” he said. 
“T appreciate, too, that it is the objective of the Congress to provide assurance 
that banking remains competitive—an objective which, I need hardly add, is 
fully shared by the supervisory authorities and the Nation’s banks. 

“Healthy competition promotes the interest of the consumer in banking as 
it does in other industries. And as the head of a large bank that is competing 
tooth and nail with a host of other banks and financial institutions, I am con- 
tinually impressed with the extent and vigor of the competition that exists, and 
certainly not with any lack of it. On the contrary, I am sometimes concerned 
that competition is so strong that it provides a great temptation to depart from 
principles which have long been accepted as sound in banking,” the statement 
says. 

A banking system in which the Nation’s banks remain safe, sound, and fully 
capable of meeting the needs of the community and the public at large should 
be a paramount objective of the supervisory authorities in passing upon bank 


i mergers, Mr. McCloy said. “The maintenance of healthy competition should 


also be an objective,” Mr. McCloy went on to say, “but competition under any 
circumstances should not be set up as an inflexible, mechanical test which over- 
rides all other considerations. Yet this is what H. R. 5948 in effect does when 
it provides that a bank merger be judged solely on the basis as to whether 
it may lead to a substantial lessening of competition ‘in any section of the 
country.’ ” 

Mr. McCloy’s statement said that H. R. 5948 would have public authorities 
regard banks as “they would any other business. Yet for close to a century 
Congress has treated banking as an activity uniquely related to the public 
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interest. As a result, banks have been highly supervised by special agencies set 
up for the purpose. These agencies, under guidance from the Congress and the 
States, have also held as their paramount objective sound banks, safe for their 
depositors, and capable of meeting the needs of the community and people.” 

The statement objects to the prospect of placing in the hands of the Department 
of Justice the enforcement of prohibitions against bank mergers. “In my judg- 
ment this would be a most unwise procedure. In contrast it would seem highly 
desirable that existing bank supervisory agencies be accorded full and exclusive 
responsibility for administering whatever national policy the Congress lays 
down for assessing all aspects of bank mergers. Such agencies at the Federal 
level include the Federal Reserve Board, the Comptroller of the Currency, and 
the Federal Deposit Insurance Corporation. These agencies are the experts 
who, by reason of their special information, experience, and study in the field 
of banking, are most competent to weigh the complex factors involved in any 
determination of the effect of a bank merger upon the public interest. Moreover, 
it would depart from a policy which the Congress has consistently followed in 
the case of other industries that are already subject to Federal supervision in 
the public interest—a policy that experience has long since shown to be sound. 

“No one can deny that the Nation’s banks have been doing an excellent job 
in the postwar period,” Mr. McCloy points out. “Although deposits of com- 
mercial banks have grown only 20 percent since 1945, loans have increased from 
$26 billion to $72 billion. Today bank loans to business are three times what 
they were a decade ago. Loans to agriculture are up 4 times, and to individuals 
6 times. There is no question but that the postwar expansion of industry, trade, 
and consumer buying could not have occurred without vigorous and devoted 
effort on the part of the Nation’s banks.” 

The postwar inflation has placed banks in a cost-price squeeze, Mr. McCloy 
said. “Costs have been more than doubled, yet interest rates have been held 
relatively low by Government authorities as a matter of public policy. The 
result has been a lower level of earnings for banks than for the rest of industry. 
Since 1947, for example, the rate of return on stockholders’ investment in all 
Federal Reserve member banks has averaged 7.9 percent as against 11 percent in 
manufacturing.” 

Mr. McCloy believes it would be a mistake to interpret the increase in the size 
of major banks as tending in any way toward monopoly. Competition between 
banks “is sharp and continuous. The realignments that have occurred in the 
past several years have been a reflection of that competitive struggle, with 
individual banks being forced to adapt themselves to changing conditions and 
underlying trends in our economy. Out of that process is emerging, in my 
judgment, a stronger and more useful banking structure, one that retains all 
the safeguards of healthy competition but which is better able to meet the 
needs of our expanding but increasingly complex economy.” 


STATEMENT OF JOHN J. McCLoy, CHAIRMAN OF THE BOARD OF DIRECTORS OF THE 
CHASE-MANHATTAN BANK OF NEW YorkK 


I appreciate this opportunity to submit to the Judiciary Subcommittee a 
statement of my views regarding legislation relating to bank mergers. Our 
banks provide a steady flow of lifeblood into America’s growing economy, and 
it is essential to the well-being of the Nation that they remain sound, vigorous, 
and strong. It is the duty of Congress, the supervisory authorities at both 
Federal and State levels, and of the banks themselves to provide assurance that 
this indeed continues to be their condition. I therefore welcome any examina- 
tion of banks and their fundamental condition which is undertaken in the public 
interest. 

As I understand it, the subcommittee has under immediate consideration 
H. R. 5948, a bill introduced in the House of Representatives by the chairman 
of the Judiciary Committee, Hon. Emanuel Celler, on May 2 of this year. H. R. 
5948 would extend to banks the provisions with respect to mergers that are 
contained in section 7 of the Clayton Antitrust Act. In doing so, it would act 
to prohibit any bank merger where the effect might be substantially to lessen 
competition or to tend to create a monopoly “in any section of the country.” 

Before commenting specifically on H. R. 5948, it might be helpful to look 
briefly at the structure of banking in the United States, and recent changes that 
have occurred in it. At the end of April this year there were 14,314 banks spread 
across the Nation, including both commercial and mutual savings banks. That is 
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a large number. There are more banks than there are textile producers, chemical 
producers, furniture producers, or firms in many other highly competitive lines. 
Moreover, the number of banks has not changed greatly since the end of World 
WarlIlI. At that time there were 14,553 banks—a difference of 239, or 1.6 percent 
from the total of today. 

While a number of existing banks have been merged with others over the 
past decade, the impact of these mergers on the bank population has been offset 
to some extent by the establishment of new banks. From the end of 1949 
through April of this year approximately 675 banks were merged into others. 
At the same time about 350 new banks were formed. Merged banks represented 
about 4.5 percent of the total number of banks, and they included about 8 percent 
of all bank assets. If New York City banks are excluded, the proportion of 
assets involved has been 4 percent. This can hardly be called an overwhelming 
movement. Moreover, it must be appreciated that the facilities of these merged 
banks in most instances did not disappear—they continue to exist and to serve 
their communities as part of the combined organization, usually more effectively 
than previously. 

As I shall point out later, these mergers in large part represent an adjustment 
of our banks to changing conditions and to changing needs within the Nation's 
economy. In my judgment they serve to strengthen our banking structure. Cer- 
tainly no one can deny that they have added greatly to the ability of banks to 
meet the growing and ever more complex need for bank services. 

What has been the effect of these mergers on bank concentration? Looking at 
the broad picture throughout the Nation it has not been great. The percentage 
of total bank deposits held by the 100 largest commercial banks (a commonly 
accepted measure of concentration) is slightly lower today than it was ten years 
ago—47 percent as against 48 percent. And it is substantially below the 57 per- 
cent of total deposits held by the 100 largest banks in 1940. Moreover, these 
same trends are borne out by statistics for the 25 largest banks and the 5 largest. 

Even though mergers have not altered the basic structure of American bank- 
ing, I well understand the desire of Congress to take note of them. IT appreciate 
too that it is the objective of Congress to provide assurance that banking relains 
colupetitive—an objective which, I need hardly add, is also fully shared by the 
supervisory authorities and the Nation’s banks. Healthy competition preimotes 
the interest of the consumer in banking as it does in other industries. And as 
the head of a large bank that is competing tooth and nail with a host of other 
banks and financial institutions, I am continually impressed with the extent and 
vigor of the competition that exists, and certainly not with any lack of it. 
Ov the contrary, I am sometimes concerned that competition is so strong that 
is provides a great temptation to depart from principles which have long been 
accepted as sound in banking. 

Moreover, as a moment’s reflection will make clear, the proposal to apply to 
banking the provisions of section 7 of the Clayton Act involves vital con- 
siderations which are not present in the case of other industry and trades, 
Banks are quite different from industry and trade generally. They perform 
functions that are intimately related to the public interest, and in doing so 
they put to work other people’s money. If they fail many innocent depositors 
may be grievously hurt, with the effects of their injuries spreading far beyond 
their own immediate interest and sometimes far beyond their own communities. 
Furthermore, it can be shown that too much competition in banking can lead to 
failure through encouraging unsound and destructive practices. This was 
actually the case in the twenties and early thirties when many banks failed 
and brought great harm to their communities. 

For these and other reasons, banking in the United States has never been 
a freely competitive industry as has been the case with most industry and trade. 
Banks have long been subject to public supervision, and competition has been 
watched carefully by the supervisory authorities, with the public interest the 
paramount objective. As the New York State banking law puts the matter, 
banks are to be supervised and regulated “in such a manner as to insure the 
safe and sound conduct of such business, to conserve their assets, to prevent 
hoarding of money, to eliminate unsound and destructive competition among 
such banking organizations and thus to maintain public confidence in such 
business and protect the public interest and the interests of depositors, creditors, 
shareholders and stockholders.” 

Moreover, the primary objective of authorities at the Federal level runs in 
similar vein, as the chairman of the Federal Reserve Board, the Comptroller of 
the Currency, and the chairman of the FDIC have all recently testified. Their 
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chief concern quite rightly is to provide assurance that the Nation’s banks are 
safe and sound and fully capable of meeting the needs of the community and the 
public at large. Such is their principal consideration, for example, in either 
approving or disapproving the establishment of new banks or new branches 
of existing banks—a process, incidentally, which itself places severe limits on 
freedom of competition. 

With these facts in mind, then, I should like to turn to a consideration of 
H. R. 5948. As I understand it, the objective of H. R. 5948 is to provide assur- 
ance that the public interest is adequately protected whenever two or more 
banks decide to merge or consolidate in any way. With Such an objective I 
am in complete agreement, and I am sure bankers everywhere would be in 
accord. But as I read H. R. 5948, it would apply to a bank merger a single 
criterion in determining whether such a merger would be contrary to the public 
interest: namely, whether the effect of the merger might be substantially to 
lessen competition or to tend to create a monopoly “in any section of the 
country.” Moreover, H. R. 5948 would place in the hands of the Department 
of Justice a part of the responsibility for applying this test. In my judgment 
neither of these provisions is desirable. 

While it may be desirable for Congress to state the criteria which it believes 
should govern mergers, it is not in the public interest that such mergers be judged 
solely on the basis of whether they tend substantially to lessen competition in 
some particular area. Such an approach would be mechanical and inflexible and 
would eliminate other absolutely vital considerations, such as the safety and 
soundness of banks, or their ability to meet the needs of the community they 
serve—the very objectives emphasized heretofore in State and Federal laws and 
supervision. It is highly possible—indeed probable—that these latter considera- 
tions might on occasion prove even more important than the maintenance of a 
particular degree of competition that prevailed at a particular time. Such com- 
petition might well be unhealthy and actually prove contrary to the public inter- 
est, and it might well be a persuasive reason why the public interest demanded a 
merger. 

Moreover, a comprehensive statement of all the criteria to be applied to bank 
mergers would clearly indicate that the Department of Justice is not the appro- 
priate Federal agency to administer legislative policy in the banking field. 
Rather, the power to approve or disapprove bank mergers in the public interest 
should reside in the hands of existing agencies to which Congress and the States 
have already delegated authority over banks—agencies which are daily supervis 
ing and regulating the business of banking and thus are competent to appraise the 
public interest which attaches to it. At the Federal level such agencies include 
the Board of Governors of the Federal Reserve System; the Comptroller of the 
Currency ; and the FDIC. Approval by such agencies should be final, based on 
the full range of considerations that should be applied to bank mergers in the 
public interest, of which competition is only one. In this respect, Congress 
should apply to banks the same policy it has followed in the case of other indus- 
tries in which mergers are subject to administrative approval—the railroads, and 
the authority of the Interstate Commerce Commission with regard to rail merg 
ers, is one typical example. 

Now I should like to explain in some detail why I have reached these conclu 
sions with respect to H. R. 5948. If I might summarize briefly, I should like to 
point out the following: 

(a) There are significant reasons why banks differ from other industries. 
They are to be found in the special nature of the functions banks perform; the 
intimate relation of those functions to the public interest: and the fact that in 
performing such functions banks employ funds entrusted to them by the publie 
at large. It is for these reasons, among others, that banks have long been sub- 
ject to public supervision and regulation. 

(b) The nature of the functions that banks undertake, in combination with 
the laws and supervisory edicts that apply to them, have resulted in a structure 
of banking in the United States which is unique. Some 14,314 banks of varying 
size and function serve our country, and serve it well. 

(c) The structure of banking in the United States has never been static. On 
the contrary one of the great strengths of American banking has been its adapt- 
ability to changing conditions and changing needs. Mergers have long been one 
manifestation of this adaptability, and recent mergers represent an adaptation 
to underlying economic trends of recent years. 

(d) A primary objective of Congress should be to preserve that power of 
adaptability within a supervisory and regulatory framework that insures sound- 
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ness, ability to meet the needs of the community, and a level of competition which 
serves to promote the public interest most effectively. These are the objectives 
which has guided supervisory authorities to date. Unless Congress continues to 
permit broad objectives of this character to govern the supervision of banks, it 
is likely to impose a straitjacket on American business and economic life which 
the Nation can ill afford. 

Let me elaborate on these summary statements and their significance for your 
consideration of H. R. 5948. 


THE DISTINCTION BETWEEN BANKING AND INDUSTRY AND TRADE 


The merger provisions of section 7 of the Clayton Act now apply to corpora- 
tions in industry and trade which fall under the jurisdiction of the Federal Trade 
Commission. H. R. 5948 would extend these merger provisions of section 7 to 
banks. Yet as I previously suggested, banks perform a radically different form 
of service than do industry or trade—one that is so closely related to the 
safety of the public’s funds and to the well-being of the economy as a whole that 
banks were subject to supervision and public regulation long before any thought 
was given to the regulation of industry and trade. It seems to me important to 
grasp the nature of the more significant of the functions performed by banks, 
since they help shape the organizational structure of banking and dictate the 
reason for public supervision. Very briefly these services include the following: 

(a) Banks are the chief depositories of funds for the general public, industry, 
commerce, and government. Moreover, as a related matter, banks have become 
the chief medium through which money payments are made within the American 
economy, as well as between our own Nation and other countries. 

(b) Banks are the principal supplier of short-term credit to business and 
individuals, and they are an indispensable source of longer term funds. Basi- 
cally, the supplying of such credit involves the lending of other people’s money. 

(c) Banks in the modern world have become the chief instruments through 
which the supply of money is controlled by public authorities in the interest of 
maintaining stable prices and minimizing fluctuations in business activity and 
employment. In our country of course this control is achieved under the direc- 
tion of the Federal Reserve System. 

There are other highly useful functions that banks perform—personal and 
corporate trust services, collections, the sale and redemption of United States 
savings bonds, and a long list of other services. However, the above functions 
stand out in the sense that banks hold a primary position in their performance, 
and they are essential to the healthy functioning of almost all economic life in 
our modern society. One has only to imagine an economy in which there were 
no bank deposits, no payment by check, and no lending banks, to see why this 
IS SO. 

It is because the foregoing functions are essential, and because they impinge 
on the welfare of almost all citizens, that banking already is highly supervised 
and controls have long since been exercised over competition. 1 shall not go 
into the details of bank supervision, except to recall again that it is undertaken 
at both Federal and State levels, and is carried out under the authority of a 
myriad of laws. The size and type of loans banks can make is limited; the type 
of investments they can undertake is regulated; the reserve they must hold 
against deposits is governed by regulatory authority; limits are placed on divi- 
dends; examinations by public authority are made on a regular basis—merely 
to name a few of the regulations under which banks operate. Moreover, it is 
significant that throughout all these laws, regulations, and supervisory controls, 
there runs one objective that appears paramount to all others—that banks be 
safe, sound, and capable of meeting the needs of the community for essential 
banking services. 

As I pointed out earlier, this is the objective which both the Comptroller of the 
Currency and the Chairman of the FDIC recently indicated to the Judiciary Sub- 
committee they regarded as primary in the exercise of their duties. It is also the 
objective which the superintendent of banking in New York State is required by 
law to observe in his regulatory activities. Likewise, it is an objective which 
has been expressed many times by Fedetal Reserve authorities, and which is set 
forth in explicit terms by Congress in establishing the Federal Deposit Insurance 
Corporation. 

Moreover, it is relevant to note that in supporting their objective to foster the 
soundness and capability of banks, the supervisory authorities place certain 
definite limits on the competitive process. For example, banking is not a business 
which anyone can enter who has the necessary capital and who desires to go 
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into it. Indeed, existing banks are not even free to expand as they may desire. 
The supervisory authorities—the Comptroller of the Currency, the Federal 
Reserve Board, the FDIC, or the various State banking agencies—exercise 
control over entry into banking; they control the ability of existing banks to 
establish new branches; and their approval is usually required for any increase 
in capital stock. Today in New York City, for example, it is not possible for a 
bank to open new branches in many areas of the city. Frequently the super- 
visory authorities will not permit additional offices on the ground that there is 
already an established bank in the area and the opening of a new branch might 
lead to excessive competition. This same situation prevails in many other areas 
of the country as well. Hence one of the primary requisites for free competi- 
tion—freedom of entry—is generally absent in banking. Likewise, the general 
level of interest rates which banks charge are subject at least to indirect control, 
and thus limits are set on the general level of bank earnings. This is the result 
of various activities of the Federal Reserve Board—open market operations, 
changes in the rediscount rate, and regulation of reserve requirements, for 
example—which are designed to control the supply of money in our economy. 

I do not mention these matters in any spirit of criticism. Indeed, they are 
necessary. But their existence does serve to point up further the differences 
between banking and industry and trade—differences which assume great sig- 
nificance when the proposal is made, I think unwisely, to apply to bank mergers 
the identical criteria which are applicable to mergers in industry and trade. 


THE PRESENT STRUCTURE OF BANKING 


The special nature of the functions performed by banks, the fact they are 
closely supervised, the limits on entry and expansion of facilities, and to a cer- 
tain extent on earnings, dictate in large measure the unique structure of banking 
in the United States— a structure in which there are large banks, medium-sized 
banks, and small banks, all of which are necessary to a healthy economy and the 
well-being of the country. I have already commented briefly at the outset of my 
statement on this structure, and pointed to some of the evolutionary changes 
that are occurring in it. Only as one sees these changes in proper perspective 
is it possible to view objectively the present mergers and to assess their true 
significance. 

As I indicated, at the end of April of this year there were 14,314 banks in the 
United States, including both commercial banks and mutual savings banks. 
This is by far the largest number of banks in any country of the world. It has 
been pointed out, however, that this figure of 14,314 is less than half the 30,000 
banks that existed in the early 1920's. It has been implied when such compari- 
sons are made that the country was better off with 30,000 banks. Yet, as was 
pointed out in a staff report to the Judiciary Committee several years ago, the 
big reduction in the number of banks took place during the twenties and early 
thirties, and it was brought about chiefly by bank failures. From 1921 through 
1929, usually considered a prosperous period, there were 5,411 bank failures, 
and many more were averted only by merger. From 1930 through 1933 there 
were another 8,812 failures. Thus in a 12-year period almost 1 out of every 2 
banks failed. We know today that the existence of 30,000 banks in the twenties 
produced unsound banking. It let to a competitive struggle for customers which 
induced practices that in the end produced failure. This certainly was bad for 
the country. Actually, the Nation was left with 15,029 banks in 1933—only 
5D percent more than today. 

Now, as I have pointed out, the total number of banks in recent years has 
been reduced very little. The 14,314 banks in April of 1955 represented a net 
reduction of only 239 since 1945, or 1.6 percent of the total. This can hardly 
be called a significant reduction in numbers. At the same time, of course, the 
number of banking offices increased from 18,893 in 1945 to 21,160 at year end 
1954. Moreover, it is a tribute to the supervisory authorities and their in- 
sistence on sound banking as a primary objective, as well as to Congress and 
such legislation as the Federal Deposit Insurance Act, that there have been 
only 19 banking failures since 1945—an infinitesimal number compared with the 
5,411 failures in the prosperous twenties. I might add that the number of 
failures in recent years would have been larger had not Congress empowered 
the Federal Deposit Insurance Corporation to facilitate the merger of weak 
banks with strong ones where necessary. 
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COMPETITION IN BANKING 


Let us look at this net reduction of 239 banks since 1945 a bit more closely. 
Has it meant that large banks are doing more of the business, at the expense 
of the smaller banks? Has it meant a decline in competition? The short 
answer to these questions is no. I have already pointed out that the pro- 
portion of total deposits held by the 100 largest banks is a bit lower today than 
in 1945 and substantially less than in 1940. Chart No. 1 shows the trend 
graphically. Moreover, this same general trend is borne out by statistics of 
the 25 largest banks or the 5 largest. Even when one takes account of recent 
mergers, the 25 largest banks hold only about 31 percent of total deposits today, 
compared with 32 percent in 1945 and 40 percent in 1940. It perhaps is well 
to point out that a substantial amount of the deposits of the 25 largest banks 
are placed with them by foreign banks, or represent redeposits of other 
domestic banks, for whom the larger banks perform many essential services, 


CHART 1 
PERCENT OF DEPOSITS 
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So-called “concentration” in banking not only shows no general increase in 
the postwar period, but the degree of concentration is so small as to insure 
vigorous competition across the Nation. Banks in New York City today com- 
pete with banks in Boston, Philadelphia, Detroit, Chicago, St. Louis, Atlanta, 
San Francisco, and Los Angeles—to name only a few. Let me cite a typical 
illustration. A customer of ours who manufactures specialized equipment and 
has numerous plants in various parts of the United States has set up borrowing 
relationships with 18 banks across the country. Five of these are in New York, 
6 in Philadelphia, 2 in Boston, and 1 each in Chicago, Pittsburgh, Los Angeles, 
St. Louis, and Atlanta. This customer can borrow from any or all of these banks 
if he desires, and there is no doubt that he could call upon a large number of 
others if he wanted to do so. Needless to say, all of the 18 banks provide the 
maximum service and the lowest rates which they feel can be provided in the 
circumstances. 

As a matter of fact, over the past 15 years, banks in centers outside New York 
City have gained an increasing share of the total banking business. In 1940, 
for instance, New York City banks held 27 percent of the Nation’s total com- 
mercial bank deposits. By 1945, the proportion had shrunk to 20 percent and 
today it is only 15 percent. This in itself is a measure of the intense competitive 
pressure that exists within the banking business. 

Nor is competition among banks limited to other banks. As you know, we are 
under pressure all the time to meet competing terms of capital markets, consumer 
credit organizations, insurance companies, personal loan companies, credit unions, 
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savings and loan associations, and of course one of the largest competitors of 
all—the Government. Not long ago we offered a loan of $8 million to a food 
processing company. The loan would have been on a 10-year basis, and we 
actually made a commitment to the company. However, the company never 
made drawings under the commitment. Rather, it went into the capital market 
and sold 25-year debentures to the public at a very good rate of interest. Then 
again, with another good customer, this time a textile producer, we recently 
found borrowings being cut back rather steadily. Upon investigation we found 
this company had decided to go more heavily into the commercial paper market. 
These are typical examples. I could go on and cite numerous others in similar 
vein—illustrating competition for business within our own immediate city, com- 
petition for large national accounts, competition in areas around the world. 
There is no other business where competition can be more keen than in banking— 
always of course within boundaries set by the supervisory authorities 

So far I have been talking about competition among large city banks, since 
that is the business with which I am most familiar. I am told constantly by the 
heads of smaller banks that competition in their end of the business is equally 
vigorous. Yet it is well to point out that almost two-thirds of our banks are 
located in centers which in 1950 had a population of less than 5,000. Many of 
these communities cannot support more than one bank. Indeed, it was estimated 
that in 1949 approximately 7,750 of the Nation’s banks—more than half—were 
the sole banks in their respective towns, and one out of every seven counties 
contained only a single bank. 

Is it contrary to the public interest that some towns or counties should have 
only a single bank? I think you would agree it certainly is not, if the area can 
only support a single bank and if the alternative is to have a weak, unsound 
banking structure, or a banking structure that is incapable of serving the needs 
of the community. Yet if lessening of competition had been the sole inflexible 
test applied to the mergers that led to many of these single bank situations, the 
banking authorities might have been compelled to withhold their approval. By 
insisting on competition as the paramount test for mergers in banking, you in 
effect would be tying the hands of the supervisory authorities in their efforts to 
protect depositors and borrowers against unsound or weak banking. This 
certainly would be contrary to the public interest. 


ADJUSTMENTS IN BANKING STRUCTURE TO CHANGING CONDITIONS 


No one can deny that the Nation’s banks have been doing an excellent job in 
the postwar period. Although deposits of commercial banks have grown only 
20 percent since 1945, loans have been increased almost threefold—from $26 
billion to $72 billion. In the same period the gross national product increased by 
about three-fourths, including the rise due to higher prices. Today bank loans 
to business are 3 times what they were a decade ago; loans to agriculture are 
up 4 times; to individuals 6 times. There is no question but that the postwar 
expansion in industry, trade, and consumer buying could not have occurred on 
its present scale without vigorous and devoted effort on the part of the Nation's 
banks. 

Throughout this whole period, too, while the total number of unit banks has 
changed very little, banks have continued to grow. Today there are about 4,150 
banks with deposits in excess of $5 million; whereas a decade ago there were 
only 3,221 such banks. Moreover, there are now 230 banks with assets in excess 
of $100 million, as against 184 in 1945. To a considerable extent this growth 
reflects the huge expansion in the American economy. However, as I have 
already mentioned, the past few years have also been marked by an increase in 
the number of mergers of banks, and this, too, has added to the growth of indi- 
vidual institutions. In 1954 there were 206 mergers, and in 1953 some 115 
occurred, This is a larger number than has been typical of the years since the 
early thirties, although the number of banks absorbed in mergers is only a small 
fraction of the total—about 4.5 percent since the end of 1949. While the total of 
these mergers has in no sense changed the basic structure of American banking, 
their number has been such as to call public attention to them. 

What has operated to bring these mergers about? The Comptroller of the 
Currency has reported to you a variety of reasons for mergers which have re- 
quired his approval. These include management problems, prices attractive to 
shareholders, desire of identical owners to combine banks, weak earning capacity, 
management opinion that needs of the community required larger banking units, 
efforts to achieve more effective competitive status, overbanked communities, and 
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uneconomic banking units. These are all logical reasons that might be expected 
to lead to mergers. Yet they are, in my judgment, surface manifestations of more 
fundamental developments in the American economy—developments that con- 
front banks with changing conditions and needs to which they must adjust if they 
are to remain sound, vigorous and strong. These underlying developments might 
be summarized under five broad headings. 

1. Our production and our population are growing at a very rapid rate. Pro- 
duction since 1940 has doubled, and this decade we are adding more than 25 
million to our population. This growth in production and population has meant 
a vast increase in the need for banking services on the part of industry, agricul- 
ture and consumers. Major banks in particular have had to expand if they are 
to service large-scale industry adequately. 

2. Our population and industry are shifting away from established centers. 
Each year more than 1,200,000 of our people are deserting the city and moving 
to the suburbs. Within cities, families and industry are moving from the center 
to the outer areas. Moreover, regions like the Far West and Southwest are 
growing more rapidly then others. Banks must follow their customers in these 
shifts if they are to keep up their business and remain vital institutions. And 
the rise of new industrial centers and the decline of old ones bring further adjust- 
ments. For one thing, rapidly growing areas must depend in part on financial 
help from established financial centers. Such has been our history since the days 
of the canals. 

3. A striking change has occurred in the distribution of income among our 
people. A great new middle-income group has been created, with almost 55 per- 
cent of our families receiving cash incomes between $3,000 and $7,500. I have 
included a chart (chart No. 2) which shows the growth of this group, which has 
more than tripled in number and purchasing power since 1929. This middle- 
income group has now become a principal source of deposits for banks—offsetting 
in part a relative decline in deposits by business firms, which now invest a large 
share of their idle funds in short-term Government securities. Moreover, the 
middle-income group has become an important and stable borrower from banks. 

4. The postwar inflation has placed banks in a cost-price squeeze. Costs have 
been more than doubled. Yet interest rates have been held relatively low by 
Government authorities as a matter of public policy. The result has been a lower 
level of earnings for banks than for the rest of industry. Since 1947, for example, 
the rate of return on stockholders’ investment in all Federal Reserve member 
banks has averaged 7.9 percent as against 11 percent in manufacturing. One 
consequence has been the trading of bank shares in the market at prices sub- 
stantially below book value until quite recently. 

5. The United States has been thrust into playing a larger role in the world 
economy. Our foreign trade is three times that of 1940, and we have a responsi- 
bility in the whole area of international economic cooperation that is new to us. 
The result again is a larger and more complex job for banking—particularly for 
major banks. 

@ROWTH OF RETAIL BANKING 


These trends, taken together, have made themselves felt to banks in a variety 
of ways. For one thing, they have made it clear that more than ever the Nation 
needs a variety of banks—major banks that serve not only their local com- 
munities, but large business firms and other banks across the nation and abroad ; 
medium-sized banks that serve regional centers of industry and trade; and 
smaller banks that specialize in particular lines or serve areas that are less 
intensively developed. Moreover, major banks, in order to provide a maximum 
of service to the community and the Nation, have had to become veritable de- 
partment stores of the banking world. They engage in retail banking at the 
community level, and also serve business and other banks at the national and 
international levels. By providing the whole gamut of services such banks are 
able to attract the large volume of deposits which they need to enable them to 
be of maximum usefulness. Likewise, by operating on a substantial scale, major 
banks can achieve the efficient level of costs necessary to support such services. 

Moreover, if a major bank is to be in the retail business, it must go where its 
customers are. The great growth of the middle-income group, and their trend 
away from the centers of cities, has dictated the establishment of branches 
within local areas. Not infrequently the only way in which this can be accom- 
plished is through the process of merger. The supervisory authorities often will 
permit no new branches in settled areas already serviced by one or more banks. 
For example, this is the case for many areas of New York City today, as I 
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CHART 2 
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already have indicated. But even if permits were available, the high costs 
involved in establishing new branches would make them uneconomical. Mergers 
in these instances certainly do not act to lessen competition. On the contrary, 
they serve to introduce new competitive forces into banking. 


THE INFLUENCE OF RISING COSTS 


The squeeze between rising costs and the more or less fixed ceiling on interest 
rates has served to reinforce the trend to retail banking. Wage and salary pay- 
ments of banks are now 2% times their 1945 level. Part of this reflects larger 
employment, but another main cause is an advance of two-thirds in the salaries 
of bank employees. Tax payments also have gone up 2% times, and other costs 
have risen extensively. 

Unlike many other businesses, the banking system is not free to raise its prices 
when the cost of doing business moves higher. Nor can it expand its overall 
earning assets except by small amounts. Thus, the total of commercial bank 
deposits has risen only 20 percent since 1945. And while the Government’s 
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monetary policy has permitted interest rates to increase somewhat, the advance 
has not been great enough to offset the rise in expenses. As a result, bank earn- 
ings and profits on capital funds as reported by the FDIC have declined from an 
average of 10.4 percent in 1945 to an average of only 7.9 percent in recent years. 
And for many banks the return has been considerably less. 

One consequence of this squeeze on earnings has been further pressure to econ- 
omize through combining in large units. One of the characteristics of banking 
is a tendency for the operating expense ratio to fall as the size of the bank 
increases. I have attached a chart (chart No. 3) which covers the experience 
of banks in 1954 and serves to illustrate this tendency. As you can see, banks 
with total assets of $1 million or less had an average ratio of current expenses 
(exclusive of taxes) to total assets of 2.41 percent. This ratio rose somewhat 
for banks with assets of $2 to $5 million and then fell off rather markedly, par- 
ticularly for large banks—those having assets of $100 million or more. Indeed, 
for banks with assets of more than $500 million, expenses in 1954 ran to only 1.52 
percent of assets, or 30 to 40 percent less than the smaller banks. 


CHarRT 3 
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This saving in costs by larger banks is realized in a number of ways. In part, 
however, it is achieved by spreading overhead more widely and by an ability 
to use mechanical and electronic equipment most effectively. Major banks have 
an unusual need for such equipment to handle the huge volume of transactions 
which arise from the services they perform, partly for smaller banks—the clear- 
ing of checks, the handling of collections, the servicing of investments held for 
correspondents and the like. 

The squeeze on bank earnings, of course, has had other effects that also have 
tended to encourage mergers. One of these has been pointed out in the past 
by Chairman Celler. Low earnings led to bank shares selling in the market at 
discounts which until quite recently ranged from 10 percent to as much as 50 
percent. In some instances shareholders who had an opportunity to take their 
capital out of the business by getting book value or better for their shares 
through merger undoubtedly were encouraged to do so. But perhaps a more 
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subtle effect has been the relationship between the cost-earning position of 
individual banks and their ability to attract able personnel to carry on manage- 
ment in the future. The Comptroller of Currency has indicated that the lack of 
successor management has been one of the most important reasons for mergers 
in recent years. This management problems is one of the most serious con- 
fronted by banks as a group today, and it stems directly from the inability of 
2 number of banks to compete effectively with industry and trade for the high- 
quality personnel which is needed. In the final analysis, this again reflects the 
inferior earning position of banks. Any public policy which insists that a bank 
be continued as an independent entity even in the face of its inability to support 
able management would in the end lead to poor banking and possible losses. 


THE INCREASED RESPONSIBILITY OF MAJOR BANKS 


Now I should like to enlarge a bit on one further result of the underlying eco- 
nomic trends of recent years—a result I have already referred to briefly: the 
increased responsibilities that are being placed on major banks. I feel it desir- 
able to dwell on this because there is a tendency to some quarters to object to 
the fact that the process of adjustment to changing conditions has resulted in a 
further growth of existing banks, rather than the net addition of many new and 
smaller units. I personally feel that such a development has been inevitable. 
Moreover, I am convinced that the American economy will continue to expand, 
and that it should not and will not be fettered by banks that fail to expand with 
it. Only if existing banks continue to grow will the needs of business and the 
community be adequately met. 

The great increase in postwar production, as you know, has been accompanied 
by a huge expansion of industry. Companies in humerous lines now have plants 
scattered throughout the country. Indeed, many of these companies extend 
their operations around the world. Such companies need a host of banking 
services, and they often require far more credit than any single bank can furnish. 
By working with major banks in the larger centers, as well as with local banks 
where plants are located, such credit needs can be met. But even in these cir- 
cumstances the major banks need a large lending capacity. Moreover, the proc- 
ess of extending such credit often calls for judgments and the developing of new 
lending techniques that require the services of expert specialists. This is par- 
ticularly the case in industries like petroleum, the utilities, the metals, and those 
devoted to the peacetime use of the atom, where technology grows more complex 
each day. Only banks that possess substantial resources can economically em- 
ploy specialists in geology, atomic physics, and engineering, which are needed 
if these industries are to be serviced adequately and competently. I might add 
that the extent to which major banks develop new bases for lending by the use of 
such experts is not adequately appreciated. One major bank, for example, re- 
cently made a comparison of its loans today with those 30 years ago and dis- 
covered that fully half of today’s loans were of types either unknown or so little 
developed that the bank had not undertaken them in the earlier period. 

Then again, companies with widespread operations need to economize on their 
cash needs to the greatest extent possible. They must transfer sales receipts 
from branches to the home office, and send out funds to cover expenses at fac- 
tories in many different areas. All this has to be done speedily, or large amounts 
of cash will be tied up in transit. Today major banks have developed tech- 
niques to sandle such transfers almost instantaneously, working by wire with a 
network of correspondent banks spread throughout the country. The result has 
been a very substantial saving in the cash needs of American business. 

Similarly, in its international work a company needs a bank with cor- 
respondents or branches throughout the world. The problems of international 
payment and finance in a world of exchange controls, import quotas licensing, 
and fluctuating currencies are incredibly complex. Yet this activity is becom- 
ing increasingly important to American business and to our national interest. 
My own bank, along with four others, is just embarking on a true innovation in 
the international area—the establishment of the American Overseas Finance 
Corp., designed to provide medium-term credits to finance the export of Amer- 
ican machinery and equipment. We could not do this, or perform the many 
specialized services called for in both the international or domestic fields, unless 
Wwe possessed a well-rounded, fully integrated organization capable of drawing 
on the resources of all segments of the community of which we are a part. 
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HELP TO SMALL BUSINESS 


Concurrent with the growth of service to national and international firms, 
major banks have expanded their activities in support of small business. The 
growth of retail banking has as one of its prime objectives the improvement in 
credit facilities for small business. As a matter of fact, the record shows that 
bank loans are much more important relatively in financing small- and medium- 
sized firms than is the case of large companiés. Chart No. 4 serves to illustrate 
this. It shows the relation of bank credit to total assets of manufacturing 
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companies of different sizes. As can be seen, the small- and medium-sized firms 
use about twice as much credit relative to assets as do large corporations. Today 
these small- and medium-sized companies are getting the credit they need, and 
they are getting it from major banks as well as from small ones, Indeed, it often 
is the major bank that takes the lead in developing new ways of lending for 
small business, 

Let me cite one example from our own experience, the result of a problem 
faced by the telephone industry. There are almost 5,000 individual telephone 
companies in the United States, many of them quite small, ranging from a half- 
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dozen rural télephones on up. After World War II these companies faced a 
crisis. Population growth, decentralization of industry, and technical change 
made it necessary for them to expand and to replace obsolete equipment. Yet 
they lacked funds to do so, and credit sources used by large companies were not 
then open to them. Our own bank learned of the situation and studied the 
industry intensively. We soon began making loans, some for amounts of as 
little as $1,500. Many of these loans could oniy be repaid over an extended 
period, however, and part of our task was to locate institutional investors who 
could provide long-term capital in relatively modest amounts to fund them. This 
we were able to do. As a result, an important segment of one of our great indus- 
tries, the smaller business portion, was able not only to stay in business, but to 
expand and improve its services as well. 

Then again, one of our outstanding competitors, First National City Bank, 
has pioneered in developing installment loaus for the small-business man. This 
has been taken up by banks throughout the country in the postwar period. We 
ourselves are in sharp competition for this type of business. Ordinarily, the 
proceeds of such loans are used to finance the acquisition or installation of 
capital equipment or to cover other outlays that can be repaid out of income 
in monthly installments. Such loans cover the full range of enterprise—from 
the taxicab driver who borrows to buy a cab to the festaurant operator who 
needs equipment for a new location. I might add that major banks not only 
make such loans directly, but they participate im installment-business loans of 
their correspondent banks throughout the Nation. In this way, major banks 
make it possible for an excess of loanable funds in one area to be used for small 
business in other areas that are short of funds. 


A STRONGER BANKING STRUCTURE 


I believe it would be a serious mistake to interpret the increase in the size 
of major banks as tending in any way toward monopoly. As I have indicated, 
competition between such banks is sharp and continuous. The realignments 
that have occnrred in the past several years have been a reflection of that 
competitive struggle, with individual banks being forced to adapt themselves to 
changing conditjons and underlying trends in our economy. Out of that process 
is emerging, in my judgment, a stronger and more useful banking structure— 
one that retains all the safeguards of healthy competition, but which is better 
able to meet the needs of our expanding but increasingly complex economy. 
And that structure is one in which there is a useful role for banks of every 
size—ranging from small banks that specialize in the particular needs of their 
communities to those whose services are nationwide and international in char- 
acter. Indeed, small banks continue to be dominant in number within the 
structure. Close to 10,000 are spread across the country, and the great majority 
today are well managed and more healthy than ever. 

The process of adjustment must be a continuous one for the Nation’s banks. 
Any attempt to hold banks in a static mold, impervious to the dynamic forces 
reshaping the rest of society, would be to render them less useful and gradually 
impotent. Yet throughout this process of adjustment the public interest must 
constantly be held in the forefront. It is the task of the supervisory authori- 
ties to see that this does not fail to be the case. 

What the the criteria that should be applied by the supervisory authorities 
in their administrative actions that bear on the structure of banking? I believe 
that the paramount objective should be sound banks and sound banking, adequate 
to serve the needs of the community and the public at large. The maintenance 
of healthy competition should also be an objective. But competition under any 
circumstances should not be set up as an inflexible, mechanical test which 
overrides all other considerations. Yet this is what H. R. 5948 in effect does 
when it provides that a bank merger be judged solely on the basis as to whether 
it may les id to a substantial lessening of competition “in any section of the 
country.” 

H. R. 5948 essentially would have public authorities regard banks as they 
would any other business. Yet for close to a century Congress has treated 
banking as an activity uniquely related to the public interest. As a result, 
banks have been highly supervised by special agencies set up for this purpose. 
These agencies, under guidance from Congress and the States. have also held 
as their paramount objective sound banks, safe for their depositors, and capable 
of meeting the needs of the community and the people. The Comptroller has 
testified that this criterion was uppermost in his mind when he approved the 
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merging of banks that could not attract capable successor management; that 
eould not achieve the necessary size to serve their community adequately; that 
had weak earning capacity which sharply limited their usefulness. H. R. 5948, 
by applying the inflexible, mechanical test of competition under any circum- 
stances, could not help but cause a withholding of approval for many mergers 
that would normally occur for these and similar reasons. I doubt seriously 
that this would be in the public interest. 

Moreover, I might add parenthetically that the same objection which applies 
to H. R. 5948 can be made regarding H. R. 6405, recently introduced by Chairman 
Celler as an amendment to the Federal Deposit Insurance Act. That bill would 
direct. supervisory authorities in approving a bank merger, to “consider” such 
factors as the financial condition of the banks; the adequacy of their capital 
structures; their future earnings prospects; the general character of their 
managements; and the convenience and needs of the community served by the 
banks.’ Apparently, however, the examination of these factors would be academic 
if the authorities were to decide that the effect of the merger might lessen 
competition “in any section of the country.” For in this event, it appears they 
would be prohibited from approving a merger, irrespective of the direction in 
which the other factors pointed. 

There is one further objection to H. R. 5948 which I would cite. That is the 
fact that it places in the hands of the Department of Justice the responsibility 
for enforcement of prohibitions against bank mergers. In this matter, also, 
banks would be subject to the same procedures and tests as industry and trade; 
notwithstanding the existence of experienced and expert agencies specifically 
established by Congress to supervise and regulate banks. 

In my judgment this would be a most unwise procedure. In contrast it would 
seem highly desirable that existing bank supervisory agencies be accorded full 
and exclusive responsibility for administering whatever national policy Congress 
lays down for assessing all aspects of bank mergers. As I indicated, such 
agencies at the Federal level include the Federal Reserve Board, the Comptroller 
of the Currency, and the FDIC. These agencies are the experts at the Federal 
level who, by reason of their special information, experience, and study in the 
field of banking, are most competent to weigh the complex factors involved in 
any determination of the effect of a bank merger upon the public interest. Fail- 
ure to accord these agencies full and exclusive responsibility for Federal action 
would make a coordinated, harmonious approach to bank supervision well nigh 
impossible, especially in an area where not only Federal agencies are involved 
but State supervisory agencies as well. Moreover, it would depart from a 
policy which Congress has consistently followed in the case of other industries 
that are already subject to Federal supervision in the public interest—a policy 
that experience has long since shown to be sound in such circumstances. 

In thus objecting to H. R. 5948, I do not wish to imply opposition to any or 
all actions of Congress to strengthen the supervision of banks in the public 
interest. As I indicated, I believe that the paramount objective of Congress 
should be a sound banking structure, capable of meeting the needs of the 
community for the unique services which banks provide. I believe too that 
the maintenance of healthy competition in the provision of such services is highly 
desirable. To the best of my knowledge, supervisory authorties already are 
guided by these objectives in the administrative actions they take with respect 
to bank mergers. Messrs. Gidney, Mooney, Martin, and Cook have all testified 
to this effect. 

Nevertheless, if Congress, in reviewing developments in banking should con- 
clude that it is desirable to restate the significant criteria that should govern 
Federal authorities in decisions with regard to mergers, I would see no harm 
in it. But such a statement of criteria, in my judgment, should apply to other 
matters that affect the structure of banking, as well as to mergers—particularly 
to the establishment of new banks and new banking offices. I would only ask 
that any new statement not depart from principles which many decades of 
experience have taught us are wise and sound, and that banks be permitted 
to continue to develop in a manner that permits them to render a maximum of 
service to our nation and its people. And I would hope, too, that in the process 
the existing structure of supervision which has stood the test of time so well 
is not discarded, or distorted and overlaid with duplication and confusion. 


The Cuarrman. Is Mr. Ryan, president of the Independent Bank- 
ers Association, here ? 
He is absent. 
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Mr. Angus McDonald, assistant legislative secretary, National 
Farmers Union. 


STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY, NATIONAL FARMERS UNION 


Mr. McDonaxp. Mr. Chairman. 

The CuHarrMan. You may proceed. 

Mr. McDonaxp. Mr. Chairman and members of the committee, my 
name is Angus McDonald. I am assistant legislative secretary of the 
National Farmers Union. 

I am appearing here in support of H. R. 5948, which would amend 
the Clayton Act by prohibiting the acquisition of assets of other banks 
by banks, banking associations, or trust companies when the effect may 
be substantially to lessen competition, or to tend to create a monopoly. 
We support this legislation for the same reason that we supported sev- 
eral years ago an amendment of section 7 of the Clayton Act in regard 
to business corporations which prohibited acquisition of stock or assets 
when the effect of such activity was to lessen competition or tend to 
create a monopoly. 

This legislation, therefore, is strikingly similar in that it seeks to 
; plug a loophole in the antitrust laws resulting from new corporate 
i devices which were not anticipated when the original laws were 
enacted. 

I refer to the Banking Act of 1863 which prohibits branch banking, 
and which was enacted because of the abuses resulting from one great 
central bank dominating many banking institutions over a wide area. 

During the administration of Andrew Jackson, the United States 
Bank which had been chartered by Congress, dominated to a great ex- 
tent the economic life of the country and attempted to force the Con- 
gress and the executive department to accede to its wishes. This 
institution greatly abused its power. For example, in 1818 the bank 
had ordered the Cincinnati branch to collect its loans at the rate of 20 
percent each month. The effect of such arbitrary action was a failure 
of many businesses and the panic of 1818-19. 

After branch banking was made illegal, bankers turned to the hold- 
ing company device, which according to a famous Solicitor of the 
United States was an attempt to subvert and get around the purposes 
of banking laws enacted by Congress. This “Solic ‘itor, Frederick H. 
Lehmann, in an opinion handed down in 1911, stated that the— 
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holding of National Bank stocks is an usurpation of Federal authority and in 
violation of Federal law. 
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In Lehmann’s opinion bank holding companies are in violation of ex- 
isting law. However, no attempt has been made to carry out this 
interpretation of the law. 

According to the Board of Governors of the Federal Reserve Sys- 
tem, as of December 31, 1952, there were 34 bank holding companies. 
Twelve of the holding companies had banks in from 2 te 7 States and 
1 controlled more than three-fourths of the deposits of all banks in 
1 State and nearly half of the deposits of banks in 2 States. In addi- 
tion, these holding companies controlled many manufacturing com- 
] panies and other financial institutions. 
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Figures on mergers and acquisitions in regard to banks are even 
more significant. I quote from testimony submitted by William J. 
Bryan, Independent Bankers’ president, to the Banking and Currency 
Committee of the House of Representatives, March 1, 1955: 

Further acquisitions and mergers since December 31, 1952, reveal increased 
and startling concentration of bank deposits. Nine of the 26 largest banks in the 
country, as of December 31, 1954, absorbed 46 banks that year. Thirty-two of 
these were taken over by two banks in different States, both controlled by the 
same holding company. Such acquisitions brought the deposits of one of these 
banks to 44.6 percent of its State’s total. But a competitor bank also acquired 
2 banks with 10 branches to attain 42.6 percent, giving 2 banks 87.2 percent of 
that State’s deposits. The same holding company has a bank in another State 
which has two-thirds of that State’s deposits; yet this bank apparentiy felt 
constrained to take over 1 of its 7 competitors last year. This same holding 
company has another bank which has 20 percent of still another State’s deposits. 
But another bank in this State, with over 49 percent of the deposits on June 30, 
1954, formed a holding company to acquire control of a competitor having 8 per- 
cent. Thus, 1 holding company now controls 58 percent and another 20 percent— 
over 78 percent for the 2, 

The committee should take cognizance of the fact that the United 
States is the only country left where most communities are served by 
home-owned and home-managed banks which are aware of and re- 
sponsive to the need of the people in their areas. These local institu- 
tions, in my opinion, have been responsible for the great economic 
development of this country. The farmer, the businessman, the mer- 
chant in thousands of communities throughout the United States 
depend upon financial institutions which are responsive to their needs. 
The farmer cannot depend upon an institution located a thousand miles 
away for a loan. Sound loans cannot be made when those arranging 
the loan have no awareness or understanding of the problems of local 
agriculture and local business. 

Weare therefore urging this committee to give serious consideration 
to H. R. 5948, which would preserve some measure of competition in 
our economic system. We do not believe that a monopolistic banking 
system controlled by a few is compatible with the functioning of a 
system of free competition. We believe, furthermore, that if the 
credit of the country, which is the lifeblood of business and of agri- 
culture, is controlled by a few financial groups, that ultimately our 
democratic institutions will be made less vigorous and responsive to 
the people’s needs. 

Mr. Scorr. That is a very good statement. 

The Cuatrman. Mr. Milligan, our counsel, wishes to ask a question. 

Mr. Minuiean. Do you think there should be required advance ap- 
proval of bank mergers ? 

Mr. McDonatp. Would you repeat the question ? 

Mr. Minuican. Do you feel there should be a requirement that banks, 
before they merge, should get a clearance or get approval from the 
banking authorities ? 

Mr. McDonatp. Sir, you understand that I am not an expert on 
administration of such laws. It occurs to me offhand to say that such 
approval might be a very good idea. 

Mr. Muuican. In general, you would be in favor of that. Of course, 
the banking authorities, which I referred to, are the Federal Deposit 
Insurance Corporation, the Federal Reserve Board, the Comptroller 
of the Currency. It has been suggested that they have the right when 
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they wanted to, to ask the Department of Justice for an opinion on a 
given merger. Do you think that would be a good idea? 

Mr. McDona.p. I think I will give the same answer in regard to that 
question. 

Mr. Mintregan. You feel that is a good suggestion, too? 

Mr. McDonatp. Yes. 

Mr. Mitziegan. Thank you. 

The Cuairman. Thank you very much, Mr. McDonald. 

i Mr. McDonaxp. Thank you very much, Mr. Chairman. 
The Cuamman. Since Mr. Ryan, the president of the Independent 
Bankers Association is not here, he will have the privilege of filing his 
: statement. 
i The hearing will now adjourn to tomorrow morning at 10 o'clock, 
when we shall hear the following: 

Senator John J. Sparkman of “Alabama; Governor J. L. Robertson, 
Federal Reserve Board; The Honorable H. Earl Cook. Chairman of 
the Federal Deposit Insurance Corporation, and the Honorable Ray 
M. Gidney, Comptroller of the Currency of the United States. 

The hearing is adjourned. 

(W hereupon, at 11:35 a. m., the subcommittee recessed, to reconvene 
at 10 a. m., Wednesday, July 6, 1955.) 
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WEDNESDAY, JULY 6, 1955 


House or RepresENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler (chairman), McCulloch, Rodino, 
Rogers, and Fine. 

Also present: Herbert N. Maletz, chief counsel; William W. Milli- 
gan, assistant counsel. 

The CHarrmMan. The committee will come to order. 

Mr. Ryan, the president of the Independent Bankers Association, 
could not be with us yesterday. He is here this morning. I under- 
stand he has a brief statement. 

Mr. Ryan, will you come forward please? 

I would like first to put in the record a statement from the New 
York County Lawyers’ Association on H. R. 5948, a statement from 
the New York Chamber of Commerce on the same bill, and a state- 
ment from the Chamber of Commerce of the United States, as well 
as statements from the New York State Bar Association, The Ameri- 
can Bankers’ Association, and the National Association of Super- 
visors of State Banks on H. R. 5948. 

(The documents referred to are as follows: ) 


New York County LAWYERS’ ASSOCIATION, COMMITTEE ON FEDERAL LEGISLATION, 
NEw YorxK 7 


Report No. F—22 on H. R. 5948, introduced by Mr. Celler, June 29, 1955 


Report of Committee on Banking and Insurance on H. R. 5948, which seeks 
to amend the Clayton Act by prohibiting the acquisition of assets of other banks 
by banks, banking associations, or trust companies when the effect may be 
substantially to lessen competition, or to tend to create a monopoly. 


RECOMMENDATION : DISAPPROVAL 


This bill, H. R. 5948, would amend section 7 of the Glayton Act by adding 
thereto a provision to the effect that no bank shall acquire, directly or indirectly, 
the whole or any part of the assets of another bank where the effect of such 
acquisition “may be substantially to lessen competition or to tend to create a 
monopoly.” 

Under existing law most bank mergers must be approved by 1 of the 3 Fed- 
eral bank supervisory agenceis, and all bank mergers must be approved either 
by one of those agencies or by the State bank commissioner. In addition, in 
nearly all bank mergers the offices of one of the banks become branches of the 
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other, and this also requires Federal supervisory approval in all cases except 
where the resulting bank is a State bank which is not a member of the Federal 
Reserve System (in which event State approval is required). 

We understand that the supervisors in granting or withholding these ap- 
provals can and do take into consideration the possible effect thereof on com- 
petition among banks in the area involved. This, however, is only one of several 
considerations and not always the most important one. 

Banking today is not subject to unlimited competition but rather is strictly 
and carefully regulated by the State and Federal Governments in the public 
interest to eliminate unsound and destructive competition among banks and 
to promote sound and adequate banking practices and facilities. To this end, 
new banks and new banking offices may be opened only in areas where the 
supervisory authorities find the public convenience and advantage would be 
promoted. They may not be opened in any place where the supervisory authori- 
ties consider the banking facilities already adequate. We believe that the policy 
of the law in this respect is wise. 

It seems to us that the philosophy and effect of this bill would run counter 
to this existing policy. If, for instance, there are 2 or 3 banks in a com- 
munity and one of them is in precarious condition or in the hands of un- 
satisfactory management or owners, or if for any other reason the bank super- 
visors believe that a consolidation of such bank with one of the other would 
improve and strengthen the banking facilities of the community, we believe 
that the appropriate supervisory bodies should be free to approve = such 
consolidation. 

We also believe that it would be inimical to the public interest if banks having 
obtained supervisory approval of a particular merger, should be subject there- 
after to prosecution on the ground that the transaction thus approved violated 
some other provision of law such as the Clayton Act. In this connection, it 
might also be appropriate to point out that once two banks have merged it is 
virtually impossible to separate them, so that in most instances it would be 
impractical for a court to issue a decree requiring a merged bank to divest itself 
of the assets acquired by virtue of the merger. 

For these reasons we recommend disapproval of the proposed legislation. 

Respectfully submitted, 

COMMITTEE ON BANKING AND INSURANCE, 
SAMUEL R. FELLER, Chairman. 


New YorK CHAMBER OF COMMERCE REPORT ON H. R. 5948, RELATING TO 
BANK MERGERS 


(Introduced May 2, 1955, by Representative Celler and Referred to the 
Committee on the Judiciary) 


This bill would amend section 7 of the Clayton Act (15 U. S. C. A. see. 18) 
to include banks and trust companies in the proh.bitions against mergers, the 
effect of which ‘“‘may be substantially to lessen competition or to tend to create 
a monopoly.” Under section 11 of the Clayton Act (15 U. S. C. A. see, 21), 
enforcement of the provisions relating to bank mergers would be vested in the 
Board of Governors of the Federal Reserve System. 

The committee feels that this is the wrong way to approach the important 
and some times difficult question of bank mergers. We believe in competition 
among banks. We believe that when the supervisory banking authorities are 
passing on a bank merger, the effect on competition between the banks in the 
area should be a very important element in their decision whether to approve 
or disapprove. But we do not think that competition between banks can prop- 
erly be fostered and encouraged by a doctrinaire application of the antitrust 
laws, as the present bill would require. The bill would make competition the 
sole test, and would give no latitude to the supervisory banking authorities, 
State or Federal. The enforcement power which would be vested in the Board 
of Governors of the Federal Reserve System would not of course permit the 
Board to exercise any real judgment in determining whether or not a particular 
bank merger was in the public interest. The Board would have only the narrow 
area of judgment, whether to enforce or not to enforce, that is commonly exer- 
cised in the offices of prosecuting attorneys. 

There is almost no limit to the amount of competition that may be required 
of industrial and commercial corporations. If the competition between them 
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becomes so vigorous as to drive some of them under, the losers are the stock- 
holders, who have deliberately chosen to take the risk of failure, with the coun- 
terbalancing chance of substantial profits. Unbridled competition, however, is 
not the best course for banks. They do business largely on the money that 
they receive from their depositors, who have put their money with them for 
convenience and safekeeping, and with no idea of any profit or of any commercial 
risk. The strong public policy in favor of encouraging people to deposit their 
money in banks has never been better expressed than in President Roosevelt’s 
fireside chat of March 4, 1933. 

The essence of the problem was well stated by the New York superintendent 
of banks, the Honorable George A. Mooney, in a recent speech to the New 
York State Bankers Association. Mr. Mooney is reported to have said that 
“banking differs from other industries in that competition, while desirable, is 
by no means the most important consideration. Public confidence in money 
and credit is involved.” (The American Banker, June 20, 1955, p. 7.) Mr. 
William McC. Martin, Chairman of the Board of Governors of the Federal 
Reserve System, is reported to have said recently in testifying before the House 
Judiciary Subcommittee on Antitrust Problems, “There has been in the past, 
and there can well be in the future, instances in which the overall public in- 
terest would clearly be served by a merger or consolidation even though it may 
incidentally tend to lessen competition.” (Wall Street Journal, June 14, 1955, 
p. 3.) To the same effect was testimony of Mr. H. Earl Cook, Chairman of 
the Board of the Federal Deposit Insurance Corporation, who is reported to 
have stated that the FDIC must keep in mind its obigation to protect the funds 
of depositors and to maintain a strong economy, and that sometimes it is better 
for the depositors and for the community if a weak or unsound bank is absorbed 
by another bank, even though that does lessen competition in the area. (Wall 
Street Journal, June 14, 1955, p. 3.) 

Banking legislation and the policy of the supervisory banking authorities over 
the years furnish many examples of the qualified position that competition 
should occupy in the banking system. We cite below a few of these. 

1. Section 10 of the New York banking law declares the policy of the State of 
New York as follows: 

“It is hereby declared to be the policy of the State of New York that the busi- 
ness of all banking organizations shall be supervised and regulated through the 
banking department in such manner as to insure the safe and sound conduct 
of such business, to conserve their assets, to prevent hoarding of money, to 
eliminate unsound and destructive competition among such banking organiza- 
tions and thus to maintain public confidence in such business and protect the 
public interest and the interests of depositors, creditors, shareholders, and 
stockholders.” 

2. The Comptroller of the Currency and the superintendent of banks of the 
State of New York have for many years adhered to the policy of not granting 
new banking charters in areas which already have sufficient banking facilities. 
On this point, Superintendent Mooney stated in his testimony of June 8, 1955, 
before the Antitrust Subcommittee of the House Committee on the Judiciary: 

“Not until the injudicious, pellmell chartering of banks under the free-banking 
era produced its harvest of failures in the thirties did the idea impress itself, in 
banking as in other regulated industries, that competition is not the sole but 
only one of the criteria of the public interest.” 

3. Banks may open branch offices only with the permission of the supervisory 
authorities. In New York, the banking law specifically provides that a bank 
may not open a branch office in any city or village in which there is already 
located the principal office of another bank (New York banking law sec. 105 (1) 
(b)). The National Bank Act requires the Comptroller of the Currency to grant 
branch permits only to the extent expressly authorized to State banks by State 
law, and specifically provides that seasonal branches in resort communities may 
be established only if no bank is already located in the same place (12 U. S.C. A. 
sec. 36). 

4. Since 1933 banks have generally been prohibited from paying interest on 
demand deposits, and have been limited in the amount of interest that they can 
pay on time deposits. The principal reason for these restrictions was stated by 
Senator Glass to be to prevent banks from competing for deposits by offering 
higher and higher interest rates. If unbridled competition were the correct rule 
for banks, then they would be encouraged to compete for deposits, exactly as 
business and commercial corporations are required by the antitrust laws to 
compete for supplies and raw materials. 
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The examples above, and numerous others that could be cited, all point to 
the widely recognized conclusion that overbanking can be a danger, and one in 
which the public authorities have a real concern. Almost the exact opposite 
is true in the case of ordinary business corporations, The State does not con- 
cern itself whether there are too many department stores at one intersection, or 
too many steel mills in one city. 

The conclusion that the committee draws from this material is that in any 
bank merger the element of competition is a factor that should be studied, 
weighed and resolved by the supervisory banking authorities, the Comptroller of 
the Currency, or the superintendent of banks in the State concerned. In the last 
20 years the banking authorities have given impressive evidence of their compe- 
tence to make this determination. It is significant that the number of commer- 
cial banks has been cut almost in half between the end of World War I and 
the present time; the country’s banking system has never been healthier than it 
is today. 

To make competition the sole test of the desirability of a bank merger is not in 
the public interest and would be a real disservice to the country. 

COMMITTEE ON FINANCE AND CURRENCY, 
Henry P. Davison, Chairman. 
GERALD F. BEAL, 
J. LUTHER CLEVELAND, 
Roy L. REIERSON. 
JAMES A. McLatn, President. 

New York, N. Y., July 1, 1955 

This is a report of the committee on finance and currency, which will be sub- 
mitted to the chamber for ratification at its October 1955 meeting. 





CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington, D. C., June 27, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary 
House of Representatives, Washington, D. C. 


Dear Mr. Cetter: The Chamber of Commerce of the United States believes 
that H. R. 5948, to subject banks and banking to section 7 of the Clayton Anti- 
trust Act, would inject unnecessary and burdensome complications into the 
American system of commercial banking. 

For more than 100 years American banking has been governed by the principle 
of “free banking” in which banks are supervised and chartered by the Federal 
and State Governments. Under this dual system, banking competition has been 
fostered and has flourished. Appropriate supervisory agencies and mechanisms 
have been established by these governments. The banking system, as we now 
know it, represents a long period of carefully considered development. 

The proposed extension of the Federal Reserve Board’s responsibilities to all 
types of bank mergers and consolidations, whether carried out under Federal or 
State laws or effectuated through purchases of assets or assumption of liabilities, 
would require the Board to consider the competitive or monopolistic aspect of 
all such transactions, even though they had previously been approved by other 
bank supervisory agencies, the Comptroller of the Currency and the FDIC. 

In the hearings before this committee on H. R. 5948 it has been recommended 
that enforcement authority under this act be lodged in the Department of Justice. 
Such action would further complicate the banking and monetary field and would 
cause added uncertainty since the Department of Justice is completely unsuited 
to consider the broad monetary and banking questions, and economic and finan- 
cial development problems which surround a decision on the relative competitive 
factors involved in a decision as to whether a bank should or should not be 
merged. ' 

The dual system under which our banks have operated has provided continuous 
checks and balances, coupled with effective supervision under a private enterprise 
economy. An extension of the Federal Reserve System over nonmember banks 
would be an entering wedge toward destruction of the dual banking system, 
which has operated so successfully. 

Adoption of H. R. 5948, incorporating the suggestions made to the committee, 
would violate the rights of States to supervise and control their chartered 
banking institutions, a position that has been clearly protected in banking 
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legislation up to this time. There is no question but that the present supervisory 
agencies, both at the State and National levels, are the ones best qualified to 
form the judgments on mergers in their respective fields. The scope of activity 
and the experience of the personnel of these supervisory agencies places them 
in the most knowledgeable position to make correct decisions on complicated 
questions pertaining to monetary and banking affairs, and specifically bank 
mergers. The chamber believes it would be most unfortunate to transfer 
authority over the banking industry from these highly qualified agencies to the 
Department of Justice. 

Our high standard of living has been fostered by American banking operating 
under this dual free enterprise system. It has required the widest play of 
initiative, resourcefulness, and intelligence. Our banking system has been 
able to finance the highest economic development and creation of wealth that 
exists anywhere in the world today. Most countries, especially the now so- 
called “underdeveloped countries,” are faced with the inability to finance inter- 
nally or externally their economic programs, and a great part of the cause has 
been the restriction of initiative in the banking field. Banks have developed 
into a highly competitive instrumentality of financing, both at the State and 
National levels. 

The chamber therefore opposes H. R. 5948 and requests this statement of its 
position be made a part of the record of the hearings on this measure. 

Cordially yours, 
CLARENCE R, MILEs. 


Tue AMERICAN BANKERS ASSOCIATION, 
Washington 5, D. C., July 7, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House Office Building, Washington, D. C. 

DeAR Mr. CELLER: The enclosed statement of the American Bankers Associa- 
tion on H. R. 5948 is transmitted in response to your letter of June 14, 1955, in 
which you request the views of this association concerning this proposed legis- 
lation. 

We hope that Congress will give careful consideration to these views before 
taking any action which may unnecessarily disturb the sound, healthy, and com- 
petitive status of the banking industry today. 

We appreciate the opportunity you have afforded us to bring these thoughts 
to the attention of yourself and the other members of your subcommittee. 

Sincerely, 
GEORGE R. Boy es, 
Chairman, Committee on Federal Legislation. 


STATEMENT OF THE AMERICAN BANKERS ASSOCIATION ON H. R. 5948 

As it now stands, section 7 of the Clayton Act is limited to the acquisition of 
bank stocks, and authority for enforcement is vested in the Board of Governors 
of the Federal Reserve System where applicable to banks, banking associations, 
and trust companies. H. R. 5948 would enlarge the application of present section 
7 to cover the acquisition of bank assets, and authority for enforcement of the 
enlarged provision would continue to be vested in the Board of Governors of the 
Federal Reserve System. 

This bill is one of several different proposals now before the Congress, all of 
which seek by differing approaches to restrain alleged overconcentration of bank- 
ing facilities by way of merger, consolidation, and assumption transactions. Two 
of these other proposals are briefly summarized below. 

H. R. 6405 would amend section 18 (c) of the Federal Deposit Insurance Act 
to require the prior written consent by the Board of Governors of the Federal 
Reserve System, the Federal Deposit Insurance Corporation, or the Comptroller 
of the Currency, as the case may be, of any merger, consolidation, or assumption 
transaction. This bill would require the appropriate Federal supervisory agency, 
as the case may be, to consider the factors enumerated in section 6 of the Federal 
Deposit Insurance Act in determining whether to grant or withhold consent. 
This bill would also require the withholding of consent where the effect of any 
merger, consolidation, or assumption transaction may be substantially to lessen 
competition or to tend to create a monopoly. 
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H. R. 2115 is substantially the same as H. R. 6405, except that it declares a 
policy of Congress in favor of local ownership and control of banks and competi- 
tion in the field of banking. 

H. R. 5948, and the other proposals which seek the same general objective, raise 
two fundamental questions. The first question is whether any change in existing 
law is in fact warranted. The second question is what type of change should 
be made in existing law, if any change is in fact warranted. 

As of December 31, 1954, there were approximately 14,409 banks and nearly 
21,000 banking offices operating in the United States. There were 30,812 banks 
in 1921, 28,257 banks in 1925, 25,330 in 1929, 22,445 banks at the end of 1930, 
15,788 banks at the end of 1934, and 15,085 banks at the end of 1939. From 1921 
through 1939, there was a substantial diminution in the number of banks, pri- 
marily due to the elimination of weak and unnecessary banks by way of suspen- 
sion, liquidation, insolvency, and absorption. Easy chartering of new banks 
during the 1920’s without appropriate regard to the question of need for these 
additional banking facilities in the communities to be served led to a seriously 
overbanked situation. The overbanked situation of that period is now univer- 
sally considered to have been unhealthy. From 1940 to the present time the 
number of individual banks has not changed materially. 

Gradually over the last 30 years the banking business has undergone a very 
basic change. Along with the development of mass production in industry, equiv- 
alent mechanization in agriculture, and mass distribution and selling, the banking 
industry has slowly witnessed the elimination of units devoted to serving the 
needs of a limited number of clients. So-called wholesale banking has gradually 
been forced to give way to so-called retail banking. As in the production and 
distribution industries, banking is on a mass basis. 

Mass producing and selling inevitably brought sharp change in distribution of 
credit. The personal, consumer, and installment loan has become a major factor 
in the distribution of bank credit. So, too, the small-business loan, and the 
crop, seed, livestock, homestead, and farm-machinery loan. And this same 
period has witnessed the ever-increasing availability of the term loan to business. 

Checking services for individuals and business alike provide the cheapest 
most rapid and convenient means to pay and transfer funds and contribute 
materially to the smooth and efficient conduct of the Nation’s business. Today, 
all banks in all localities strive against each other and against competing financial 
business for the savings or demand deposits of individuals and business alike. 

In our opinion a healthy and vigorous competition permeates the banking 
industry in all of its aspects in communities, sections, areas, and in the nation 
as a whole. It has been enhanced in recent years through present facilities for 
quick communication and accessibility to credit and other banking services, 
wherever they exist. Stern and aggressive competition is simply a fact of life 
in the banking industry today. Banking institutions which have failed to 
compete for business have been unable to keep pace with the growth of their 
competitors. 

In addition, banking institutions today, wherever located, are meeting constant 
and vigorous competition from other elements of the financial industry, some 
of which are actively sponsored by the Federal Government. In the competition 
for savings, mutual savings banks, insurance companies, savings and loan asso- 
ciations, and credit unions are strong competitors of the banking industry. These 
and other types of financial institutions also provide strong competition in 
various types of lending. 

In his testimony before your subcommittee on May 17, 1955, the Comptroller 
of the Currency at several points emphasized the present state of healthy com- 
petition among and between banks and from other elements in the financial 
industry. The Comptroller at one point stated that “competition between 
banking institutions has increased rather than diminished in recent years and 
has been supplemented by increasing activities of other industries which con- 
tinue to be active and effective.” 

The Chairman of the Board of Directors of the Federal Deposit Insurance 
Corporations stated in his testimony before your subcommittee on June 13, 1955, 
that “the banking system today is in a sound and healthy condition and competi- 
tion among banks and between banks is keen. It is because of the intensity of 
the present day competition that banks must be on the alert to make adjustments 
that are demanded by the economic pressures.” 

We believe that an objective, thorough appraisal of the facts can lead to no 
other conclusion, 
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In the light of the facts, it is difficult to understand the apparent concern with 
respect to the number or type of mergers in late years in the banking industry. 
Recent mergers have been repeatedly cited as evidence of lessening competition 
in the banking industry and of the need for legislative measures for maintaining 
competition and restricting the development of monopoly in the banking field. 
So far as it appears from testimony thus far before your subcommittee during 
its present hearings, no record has been made to show that competition has in 
fact been lessened or monopoly developed. 

In what respect, for example, has the public policy declared in the Clayton 
Act been breached or violated by the recent mergers? Has credit been made 
less available? Have the terms and conditions of credit become less competi- 
tive? Are depositors, borrowers, or those seeking trust facilities being denied 
reasonable access on competitive terms to such facilities? Does the language in 
the Clayton Act “substantially lessen competition” mean that the elimination 
of one or several large or small banks out of 70 institutions operating in a 
given city, section, or area amounts to a substantial lessening of competition or 
even a lessening of competition? What is the intendment of this language so 
far as it might apply to elimination by way of merger of one banking institution 
in such a situation? 

As of December 31, 1922, there were 50 banking institutions operating in Wash- 
ington, D. C. Was this a healthy state of competition? As of December 31, 
1929, there were 41 banking institutions operating in Washington, D. C., As of 
December 31, 1954, there were 17 banking institutions operating in Washing- 
ton, D. C. Did this amount to healthy competition? Did the diminution in 
number of operating banks during that period by way of mergers or combinations 
amount to a violation of the public policy against restraint of competition enunci- 
ated in the antitrust laws? Would the answer have been different if H. R. 5948 
had been the law during that period? What power of compulsion does one bank- 
ing institution in Washington have to require the maintenance of individual 
or corporate accounts, commercial or trust, as against removal of such business 
to other institution, because better service, terms, and conditions are available 
at other institutions? 

It seems it may reasonably be said that the question whether healthy com- 
petition exists or not is a question of fact to be determined on the basis of all 
of the circumstances prevailing at a particular point of time. It is as dif- 
ficult to determine what constitutes healthy competition as to determine what 
constitutes unhealthy competition even in given circumstances at a given point 
of time. Surely, number of banks is not reasonably to be taken as the sole or 
even primary test. It is now generally agreed that a condition of overbanking 
and unhealthy competition contributed to the difficulties that beset the banking 
system in the twenties and early thirties, but this condition was not so recognized 
at that time. 

Deposits in the banks of the country have increased in the last decade or 
so in direct expression of the vast expansion in the economy of the country. 
This expansion in bank deposits, in agricultural, installment, personal, and 
commercial lending of all sorts and sizes, in check operations, and, indeed, in 
every phase of banking activity has been distributed among the individuals 
operating institutions. Smaller institutions have grown larger. Larger institu- 
tions have grown even larger. Growth in deposits, lending, and other bank 
operations among units of smaller and larger institutions has not been equal 
or proportionate. Over this period some smaller banks have enjoyed a larger 
expansion in deposits and lending than other banks of the same general size 
Classification, and so too with respect to larger banking institutions. tut the 
growth in deposits and lending of large institutions is more subject to comment 
merely because of size, notwithstanding that the expansion in both smaller 
and larger institutions is attributable to and reflects the growth within the 
economy—industrial, commercial, and agricultural—of the Nation. 

Continuing growth in population resulting in expanding demand for capital 
and consumer goods and services, continuing growth in individual and national 
income, ever-increasing accumulation of individual savings, constant improve 
ment in skills of workmen at all levels—scientist, engineer, mechanic, artisan, 
and manager, in all phases of economic activity, agriculture, commerce, and 
industry are also basic contributing factors in our economic development. 

This development has been accompanied by geographical shifts in population 
and industry. There has been a substantial trend toward decentralization of 
population and industry. Communities have grown larger, not merely as a 
result of internal growth but also as a result of voluntary movement of industry 
and population to these communities. 
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The banking industry has not been immune from the effects of these social 
and economic trends. It has been part and parcel of the trend. It has had 
to meet the hugely expanded credit needs of all business, large and small, in 
all localities, large and small. The growth of installment financing by banks 
has been substantial and vital to the distribution of our national production. 
It has also met the greatly expanded credit needs of individuals for housing, 
machinery, equipment, goods, and services of every type. 

Increased demands for crop, livestock, farm homestead, farm land, farm 
machinery, and equipment loans have been readily met by the banks of the 
country, and the amount of the typical loan has increased as the cost of im- 
proved farm equipment and machinery, farm land, and the like have increased. 
Improved farm machinery and equipment have made possible expanded farming 
operations. 

The banking industry in agricultural and surburban communities had met 
these growing demands for banking services by internal growth and by external 
growth. This growth has been supported through appropriation of earnings 
to capital accounts, by the investment of additional capital, by the establishment 
of additional banking facilities in the same, adjacent or other communities 
through the establishment of new branches and offices authorized by State or 
Federal bank supervisory authorities, by the chartering of new banks, and by 
merger or consolidation with existing banks. 

We have not been able to obtain complete statistics showing the distribution 
by size as between acquiring and acquired banks. But the information available 
to us does seem to indicate that the general growth in size of banks by internal 
or external means has been reflected at least as much among rural and suburban 
banks at it has among the large urban banks. Of course, in the press of national 
coverage, it is usually only the merger of two large urban institutions, or the 
absorption of a smaller bank by a very large institution which is widely pub- 
licized. Judged by the size of resources, mergers or consolidations of large 
or very large banks tend to invite special significance to such transactions. 
Whether the test of size of resources is of itself a proper or logical and valid 
test is, in our opinion, open to question. The number of merger, consolidation, 
and assumption transactions, of new charters granted, of new branches and 
offices authorized, may be as proper, as logical, and as valid a test. And we 
have reason to believe that, judged by such a test, the majority of all such 
transactions during the period 1950 to 1954, both inclusive, occurred between 
and among the smaller rural and suburban banks. It is suggested that precise 
and complete data by size distribution may be available from bank supervisory 
authorities. 

In general, the growth in size of banks throughout the Nation, whether 
occurring by internal or external means or both, has reflected and been part 
of the economic growth of the country, and, it may reasonably be said, most 
other segments of the economy have similarly reflected and been part of the 
growth of the economy and the pattern that growth has taken, even to the 
expansion by internal and external means of individual farm operations and 
marketing, localized retailing of food, clothing, and hardware, and indeed to the 
vast expansion of governmental power, functions, and personnel over the period 
of the last twenty-odd years. 

In no other regulated industry does competition exists in numbers and in 
intensity to the degree it exists in the banking industry. This condition of 
competition pervades the industry notwithstanding the degree of regulation 
and supervision to which it is subject. Congress and the States long ago de- 
termed that some degree of regulation should govern the entry into and conduct 
of the banking business. The extent of regulation of the banking business has 
increased, until today almost, if not at all, banking activity is engaged in and 
must be carried out in accordance with State or Federal regulation, or indeed 
both in case of many banking activities. It is doubtful that any industry is as 
closely regulated and supervised as the banking industry. 

Congress as a matter of policy shields many industries from competition 
in varying degrees. In other industries, State regulation of certain activities 
is substituted for Federal antitrust coverage. Regulatory statutes exempt rate 
agreement, agreements on standards, entry, merger and consolidation, and other 
transactions from antitrust coverage, if approved by the designated Federal 
agency. In connection with merger and consolidation transactions, note, for 
example, the character of exemptions accorded in section 7 of the Clayton Act 
to transactions subject to the Civil Aeronautics Board, the Federal Communi- 
cations Commission, the Federal Power Commission, the Interstate Commerce 
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Commission, the Securities and Exchange Commission, the United States Mari- 
time Commission, and the Secretary of Agriculture. 

The effect of these exemptions is to make respective agency approval of mer- 
gers and consolidations within those industries an effective bar to attack under 
the antitrust laws. (See, e. g., Interstate Commerce Act, 49 U. S. C. 5b (1952): 
Federal Communications Act, 47 U. S. C. 221la, 222 (ec) (1) (1952); Federal 
Power Act, 16 U. 8S. C. 824b (1952); and, Civil Aeronautics Act, 49 U. S. C. 
488 (b).) 

We do not in any sense question the congressional policy underlying these 
or similar provisions in other regulatory statutes governing transactions con- 
summated after approval given pursuant to such provisions. But we do wish 
to point out that State and Federal bank supervisory authorities, acting under 
the laws they administer, have strictly applied the policy of the Congress in 
opposition to transactions which tend to lessen competition or to create mon- 
opoly. In the light of this fact, we do not see that additional legislation af- 
fecting such transactions by banks is necessary. In any case, if the Congress 
should decide that further legislation is necessary, we are of the opinion that 
such additional legislation should be by way of amendment to the banking laws, 
in pursuance of the precedents now existing with respect to other regulated 
industries. 

Powers now vested in Federal and State bank supervisory authorities are 
adequate to deal effectively with any threat to competition that may develop 
from future expansion of individual banks by way of future merger, consol- 
idation, or assumption transactions. 

In point of law, the Federal Deposit Insurance Corporation is expressly re- 
quired to pass on a merger, consolidation, or assumption transaction, where 
the assuming or resulting bank is an insured state bank which is not a member 
of the Federal Reserve System and where either the aggregate capital stock 
or aggregate surplus of all the banks participating in the transaction is decreased 
by reason of the transaction. The consent of the corporation must also be 
obtained for any merger, consolidation, or assumption transaction between an 
insured bank and a noninsured bank. Moreover, in considering the grant of 
insurance to new banks, and permission for establishment of branches, the 
Corporation is required to consider the factors enumerated in section 6 of the 
act, which expressly includes the test of “convenience and needs of the com- 
munity to be served by the bank.” Clearly implicit in this test is the question 
whether or not the transaction will tend substantially to lessen competition or 
to create monopoly. 

The Board of Governors of the Federal Reserve System also has authority 
under section 18 (c) of the Federal Deposit Insurance Act to pass on merger 
and consolidation transactions where either the combined capital or surplus 
of the resulting bank will be less than the combined capital or surplus of the 
participating banks. The Board of Governors of the Federal Reserve System 
has authority to grant or withhold permission for a resulting bank, which is 
a State member bank, to acquire one or more branches as a consequence of 
the merger or consolidation transaction, and in carrying out this responsibility 
and its responsibility for approving or denying new branch applications evi- 
dently applies the policy of Congress in opposition to transactions which may 
tend unduly to lessen competition or create monopoly. 

Authority of the Comptroller of the Currency over merger, consolidation, 
and assumption transactions applies to consolidation of a national bank with 
another national bank and of a State bank with a national bank; to merger 
of a national or State bank into a national bank; and to acquisition of assets 
of a national bank or an insured State bank by a national bank or a District 
of Columbia bank. 

As has been clearly brought out in testimony presented to your subcommittee 
by representatives of State and Federal bank supervisory authorities, these 
agencies presently give serious and careful consideration to the effect on com- 
petition of such transactions. It is our understanding and experience that 
each of these agencies consistently applies the general policy of Congress enun- 
ciated in the antitrust laws with respect to transactions which tend to limit 
competition or create monopoly. 

In administering section 6 of the Federal Deposit Insurance Act the Federal 
Deposit Insurance Corporation is required by law to consider the convenience 
and needs of the community to be served by a new bank or branch. In discharg 
ing its functions under this act, the Corporation’s Chairman in testimony be- 
fore your subcommittee stated that ‘“‘great weight is given to considerations in- 
yolving competition and monopoly.” The Chairman of the Board of Governors 
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of the Federal Reserve System and the Comptroller of the Currency gave similar 
testimony before your subcommittee. Mr. Grant Robison, president of the Na- 
tional Association of Supervisors of State Banks, in his statement filed with 
your subcommittee, spoke similarly to this point on behalf of the members of 
that association. 

It seems apparent from the testimony before your subcommittee by State and 
Federal supervisory authorities that these authorities have given and do give 
close and serious consideration to the general policy of Congress against mergers 
and consolidations which substantially lessen competition or tend to create a 
monopoly, notwithstanding that the Clayton Act is not specifically applicable 
to all such transactions, 

The statement of the Comptroller of the Currency in his appearance before 
your subcommittee is particularly worth repetition. He said, with respect to 
such transactions approved by his office, ‘that they have not tended substantially 
to reduce competition or to create monopoly.” 

We do not think that the record of past such transactions warrants the passage 
of additional legislation to prevent the lessening of competition or the creation 
of monopoly. Based on the past record of State and Federal supervisory author- 
ities, we have no reason to assume that they will not continue to deal with such 
transactions with the same careful regard for the policy of the antitrust laws, 
as they exhibited in the past. 

If Congress should nonetheless decide that some form of additional legislation 
in this area is desirable, we do not think that H. R. 5948 would be appropriate 
to that end. We believe that any such legislation should be by way of amendment 
to the Federal Deposit Insurance Act, rather than by amendment to the Clayton 
Act as provided in H. R. 5948, which bill would vest authority for enforcement 
of this provision in the Board of Governors of the Federal Reserve System 
concurrently with the Department of Justice. 

It is to be questioned whether it would be feasible to vest the entire authority 
and administration in one bank supervisory authority. In the present distribu- 
tion of supervisory responsibility among the three Federal supervisory agencies, 
the extent of the jurisdiction of the Board of Governors of the Federal Reserve 
System is more limited than that of the Comptroller of the Currency or that of 
the Federal Deposit Insurance Corporation. There is no such homogeneity 
among banking institutions as would warrant the assumption that 1 supervisory 
authority is qualified by knowledge and experience to discharge the duties of 1 
or more of the other supervisory authorities. Familarity with the problems 
affecting the banking system, for example, and of individual national banks is a 
valuable asset that cannot be transferred merely by a provision of law. This 
knowledge assures a high degree of administrative efficiency and economy which, 
if lost, would result in a degree of administrative overlap and duplication that 
would burden the regulator and regulated alike. It is doubtful whether the 
concentrations and centralization of authority in one such agency would produce 
as satisfactory and as equitable administration as would result from adminis- 
trative policy forged out of the experience and knowledge of the several super- 
visory agencies, each speaking with a voice based on statutory authority. 

It is also submitted that action taken by bank supervisory authority with 
respect to merger and similar transactions should, as a matter of sound policy, 
enjoy finality. This would be in accord with the policy adopted by the Congress 
in the Clayton Act, under which merger and consolidation transactions under- 
taken by industries subject to the jurisdiction of the agencies designated in that 
act are immune from governmental attack if consummated after approval of the 
appropriate designated agency. Similarly, it would seem dangerous to the safe 
and efficient conduct and management of the banking business to vest authority 
in another agency, such as the Department of Justice, to institute proceedings 
in attack on a bank merger or consolidation consummated after approval by 
the designated supervisory agency. It hardly seems reasonable to enact a law 
under Which the Department of Justice would be authorized to attack such a 
transaction approved by designated bank supervisory authority, because the des- 
ignated bank supervisory agency did not at the time it approved the transaction 
consult the Department of Justice, or because the Department of Justice after 
consultation did not indicate absence of objection before approval of the trans- 
action by the designated supervisory agency. The importance of the ability of 
a bank to obtain expeditious, final approval of a merger, consolidation, or an 
acquisition of assets cannot be overemphasized. 

If as stated earlier Congress should nonetheless decide that additional legis- 
lation is necessary or desirable, then in lieu of the legislation proposed in H. R. 
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5948. it would seem to us to be more appropriate to explore the possibility of 
legislation which would prohibit any merger or consolidation unless prior writ- 
ten consent thereto had been obtained, and which would vest in each of the Fed- 
eral supervisory agencies, according to the established division of responsibility, 
final authority to deny or grant such consent. This might be done by amending 
the Federal Deposit Insurance Act to provide that no insured bank shall merge, 
consolidate, acquire the essents, or assume the deposit liabilities of any other 
bank unless the Comptroller of the Currency shall have given prior consent 
thereto, if the assuming or resulting bank be a national bank or a district bank, 
or unless the Board of Governors of the Federal Reserve System shall have given 
prior written consent, if the assuming or resulting bank is a State member bank 
(except a district bank), or unless the Corporation shall have given prior writ- 
ten consent if the assuming or resulting bank is to be a nonmember insured bank 
(except a district bank), and that in giving consideration to such approval each 
of the several agencies should take into account the factors enumerated in section 
6 of the Federal Deposit Insurance Act. 

If the Congress should consider it desirable to provide in addition expressly 
for a competition and monopoly act test with respect to bank mergers and con- 
solidation generally, this could be done within the amendment to the Federal 
Deposit Insurance Act suggested immediately above merely by adding such a 
test to the factors now prescribed in section 6 of the Federal Deposit Insurance 
Act. 

In summary, we want to say that the banking industry is in sound and healthy 
condition, that this sound and healthy condition is attributable in part to the 
intense competition within the industry and from competing industries, that 
this intense competition from within and without the banking industry is re- 
flected in the kind of retail or mass banking which makes credit and other bank- 
ing services readily available to all segments of our economic activity on highly 
competitive and efficient terms, that the progressive and vigorous growth in 
the banking industry is both the cause and the effect of the enormous growth in 
economie activity of the country over the last two decades, that the banking 
industry has been part and parcel of this economic development in our rural and 
suburban and urban areas, that in this period no worthy farmer or businessman 
or other individual has been denied the essential aid of credit and other banking 
facilities, that the diminution in number of individual banking institutions dur- 
ing the years from 1921 to 1939 was an inevitable and healthy correction of a 
badly overbanked situation that had been allowed to develop in this country, 
that the number of individual banks in operation since 19839 has remained 
relatively stable, that this stable level in number of operating institutions has 
adequately supplied the banking needs of the country essential to the enormous 
economic growth of the country during this period, that the growth in banking 
facilities needed to sustain the national economic growth has not amounted to 
on overconcentration of banking facilities but rather has been consonant with 
the national economic growth and with the patterns of this growth as reflected 
in all other forms of economic activity in industry and in agriculture and in 
commerce, that the recent mergers in the banking industry reflect the patterns 
of our economic growth in much the same way as all other types of economic 
activity, that these mergers in numbers have occurred as well among rural and 
suburban banks as among urban banks, that judged by the test of numbers of 
mergers the great majority have occurred among rural and suburban banks, 
that recent mergers of large urban banks have invited special attention to these 
mergers merely because of the size of the resources involved even though judged 
by such a test the totality of resources involved is but a small percentage of total 
banking resources, that of itself neither the number nor the size test is a logical 
or Valid test of such mergers seen in terms of the public interest in a sound and 
progressive banking system, that other tests such as those set out in section 6 
of the Federal Deposit Insurance Act are also necessarily considered in passing 
on merger and branch and charter applications, that present law is adequate 
to cope with any danger that may arise from such transactions in the future 
as it has been in the past, that all bank supervisory authorities have and do 
give most serious attention to the policy of Congress enunciated in the antitrust 
laws in considering all such transactions, that in these circumstances no addi- 
tional legislation is either necessary or desirable, and that if Congress should 
decide otherwise any additional legislation should be by amendment to the bank- 
ing laws in accordance with the proposal we have here made. 
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NATIONAL ASSOCIATION OF SUPERVISORS OF STATE BANKs, 
PROVIDENCE, R. I., June 29, 1955. 


Re Merger, consolidation, asset acquisition bills H. R. 5948, H. R. 6405, and 

S. 2075. 

Hon. EMANUEL CELLER, Member of Congress, 
House of Representatives Office Building, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: The current agitation over bank mergers and con- 
solidations, and the vital discussions, in congressional committees, on the sub- 
jects of competition and monopoly have naturally aroused the interest of the 
National Association of Supervisors of State Banks, whose membership includes 
the heads of the banking departments in each of the 48 States, Hawaii, and Puerto 
Rico. 

We have closely followed these congressional hearings, and if we understand 
recent witnesses correctly, recommendations have been made that the approval 
of a Federal agency should be required before any mergers or consolidations of 
banks, whether national or State, could become effective. For State banks which 
are members of the Federal Reserve System, the Federal Reserve Board would 
approve or disapprove. The Federal Deposit Insurance Corporation would act 
when nonmember State banks are involved, while the Comptroller of the Cur- 
rency would deal with national bank mergers or consolidations. Enforcement of 
this law would be in the hands of the Attorney General of the United States. 

It is our understanding that in at least one bill before the committees of Con- 
gress, H. R. 6405, these recommendations have been incorporated into proposed 
Jaw; while in still other bills, S. 2075 and H. R. 5948, the same end would be 
achieved directly by conferring upon the Attorney General and the Federal Trade 
Commission the right to interpose objection to proposed mergers and consolida- 
tions, and indirectly by giving to any Federal agency the right to initiate proceed- 
ings in case of failure to act on the part of both of the agencies first named. To 
such legislation, the membership of our association, through its legislative com- 
mittee, is definitely opposed. 

These amendments, in providing for exclusively Federal jurisdiction over bank 
mergers involving State-chartered institutions, constitute an unwarranted en- 
croachment on the prerogatives of the States. This intrusion is particularly 
pointed in the case of noninsured banks which by their election of State instead 
of Federal charters and their abstention from membership in the Federal Reserve 
System and the Federal Deposit Insurance Corporation, have indicated unmis- 
takably a preference for operation under State control. 

But even in the case of member banks and insured banks, the element of en- 
croachment is present tending to the relegation of State authorities to a subordi- 
nate role in che control of State-chartered institutions. The supervisory agen- 
cies, State and national, can and should police themselves and resolve their 
problems without any intrusion on each other’s prerogatives. 

Each of the Federal agencies, to protect the public interest, requires State- 
chartered banks applying for membership to conform to several important quali- 
fying factors, provided for in the agencies’ governing law, one of these factors 
being the consistency of corporate powers. But, we urge, the fact should not be 
ignored that in the screening of mergers, consolidations, and acquisitions involv- 
ing State-chartered banks, State authorities have a responsibility to their States 
and to the public just as grave as those of Federal agencies, at the national level. 

A bill before one of the committees would amend the Clayton Act so as to give 
the Justice Department power to approve or disapprove bank mergers. In this 
connection we cannot see what tests of the public interest the Department of 
Justice can apply that are not already being applied by State bank supervisors 
in passing on merger applications coming before them. 

The meticulous and masterly handling of the recent New York merger situa- 
tion by the New York State Banking Department should dissipate any doubts as to 
the ability and willingness of State authorities to supervise efficiently and wisely 
any merger situation that could arise. Furthermore, their closeness to the situa- 
tion and their intimate knowledge of local conditions give them an advantage in 
appraising the problem. 

In this country we have a dual banking system. The authority of State super- 
visors is parallel with, not subordinate to, that of their opposite numbers in the 
Federal system. In all mergers or consolidations where the continuing institu- 
tion is to operate under State charter, the appropriate State banking official 
should have sole control. He will be just as mindful as any Federal official of the 
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«langers implicit in overconcentration of bank assets in a few institutions or in 
the stifling of healthy competition. 

The prerogatives of the respective States within the boundaries thereof have 
been reserved to the local authorities of each State as to what is best fitted and 
best suited for the economic needs of such communities, and we see nothing 
on the horizon today, or by gazing in the crystal ball for the future, which 
requires Federal usurpation of these long-established traditional rights of the 
respective States. Certainly no one is more suited to determine whether a 
merger or a consolidation between financial institutions is against the best 
interest, or creates a monopoly, or tends to unduly lessen competition in finance 
than the offieials charged with such responsibilities in the several States. 

This question of mergers is not a new condition which has grown up in the 
present period. Many of us cannot forget the trials and tribulations of the 
late twenties and the early thirties. In those hectic days it was vital to the 
supervisors to have the opportunity to effect what were then called shotgun 
mergers. There were many consolidations among our banking institutions in a 
race for bigness and we do not recall any hullabaloo being raised anywhere 
about the then current trends. In our opinion, this is just a return to the cycle 
of 30 years ago, and will satisfactorily adjust itself in due time without any 
unwarranted Government interference from Washington. 

As Grant L. Robison, the president of our association, has stated, “study 
shows rather conclusively that such concentration as can be shown to exist 
appears to be far greater in the national than in the State banking field. I 
have yet to find that any laxity in approving mergers can be laid primarily 
at the door of a State supervisor. 

“State supervisors may be expected to be more familiar with the conditions 
of State-chartered banking institutions and the problems facing them than any 
Federal agency situated, in some instances, as much ap 3,000 miles away. They 
also would be in closer touch with the public need for bank services and credit.” 

This national assoeiation has taken an active part in the formation of an 
interagency committee in which its representative meets with the representa- 
tives of the Federal Reserve System, the Federal Deposit Insurance Corporation, 


4 and the Comptroller of the Currency to discuss problems of common interest. 
i We believe our interagency committee in its study of the subjects of mergers, 
4 consolidations, and asset acquisitions will collaborate with the Federal agencies 
; and the staff of any congressional antitrust subcommittee in clarifying and 
: amending the legislative language in any of the proposed bills. 

For example, our interagency committee is now studying: 
q 1. General tests to be applied in appraising concentration of assets and the 


degree to which competition might be lessened. 

2. Specific standards for the approval or disapproval of mergers. 

38. Procedure for implementing any interagency understanding on the approval 
4 or disapproval of mergers. 
: If this proposed legislation should be enacted into law by Congress, it is a 
declaration to the world at large that the respective officials of the States of this 
Union are not qualified to discharge the obligations which are imposed upon 
them by their State laws. We do not want our jurisdiction impaired and we 
sincerely hope on behalf of our membership that much more study will be given 
to this entire subject, before the Congress takes a step which will strike at the 
alual banking system and the doctrine of States rights. 

We shall greatly appreciate any comments you and your committee may have 
on the contents of this letter, and we trust that it will receive favorable con- 
sideration. 

On behalf of our legislative committee, thank you very much. 

Yours sincerely, 














“ALEXANDER CHMIELEWSKI, 
Chairman, Legislative Committee. 







“HAIRMAN. Mr. Ryan, eed. 
The Cuarrman. Mr. Ryan, proceed 






STATEMENT OF B. H. RYAN, PRESIDENT, INDEPENDENT BANKERS 
ASSOCIATION, EAST MOLINE, ILL. 







Mr. Ryan. Mr. Chairman and members of the committee, first let 
me apologize for not being able to come yesterday and also for the fact 
that I do not have a prepared statement, so if you don’t mind I will 
just take this from some notes. 
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My name is B. H. Ryan. I am president of the State Bank of East 
Moline, Ill. and I am president of the Independent Bankers Associa- 
tion. 

I testified before your committee on May 16, 1955, and am privileged 
to again testify. 

Mergers by the very nature of the word in my estimation are meant 
to lessen competition and I believe that H. R. 5948 being a simple bili 
will help immensely to control such mergers. 

The arguments that are used mainly for the merger is the need 
for larger banks to handle larger loans, to take care of succession of 
management and to benefit the public. 

In my estimation it is not necessary to have the biggest banks to 
handle large loans. 1 might state that our bank is “capitalized at 
$200,000 and has a surplus of $200,000, therefore, we would be allowed 
to make a loan of $40,000. But if 1 were instrumental in securing a 
loan from one of our large industries, that has its main office in Moline, 
Lil., I am sure I would have no trouble in handling that loan through 
our correspondent banks. In fact I think they would be down there 
begging to take part of that loan. So far as bigness is concerned, I 
don’t think that is any argument as far as getting a larger loan. 

Mr. McCuisocu. Mr. Chairman, I would like to ask Mr. Ryan a 
question. Is there any record showing whether or not small banks, 
where they have entered into such an arrangement that you have just 
described, have lost very good customers to the large city banks? 

Mr. Ryan. Because of the size of the loan that is necessary ¢ 

Mr. McCuttocu. That is right. And by reason of the relationship 
that is entered into by the borrower and some big bank at some 
metropolitan center. 

Mr. Ryan. I don’t think on that score there is, where they have 
entered into a participation in the loan, there has been any loss of busi- 
ness to the smaller bank. There has been a loss of business to the 
smaller bank because it did not go out and try to arrange for this 
loan and have their corresponding banks participate in it. 

Mr. McCutxiocu. Then I can properly conclude that so far as you 
know the Metropolitan banks have been very ethical in their relation- 
ships with smalltown banks and with customers that they helped to 
serve. 

Mr. Ryan. I think that is right. In the matter of succession of 
management I think that most ‘large metropolitan banks—in fact I 
am sure of it—have a school that they put their younger employees 
through. They have also on many occasions hired 12 to 14 college 
graduates with the idea in mind that possibly if they keep 3 or 4 of 
those men, it will be well worth while. 

So the succession of management as far as I am concerned is not a 
very good argument. 

In my estimation, after talking with a good many bankers through- 
out the country—that is the smaller bankers—these mergers are just 
being carried on to make one bank bigger than the other. It is a 
matter of bigness. It reminds me of the “people who are trying to keep 
up with the Joneses. One bank takes over another, and th: aut partic ular 
bank is displaced as far as being No. 1 in deposits, in size, of the 
country, so that their competitor goes oa and merges with some- 
body else just to be bigger. I don’t think there is any benefit to the 
public by doing this, they have the same number of banks, they have 
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the same number of branches, the only thing is that they have moved 
their head office from 2 banks to 1, and in doing so I think they have 
a better control of money and credit. 

I am just wondering if this thing goes on and on if there isn’t a pos- 
sibility of this merger business spreading to the farming industry. 
Instead of having a number of small farms, m: iybe there isa . possibility 
of concentration of farming in the hands of a few people. 

Mr. McCutiocn. That trend is evident right now; isn’t it? 

Mr. Ryan. I think it is. 

Mr. McCutxocn. To a lesser or greater degree. 

Mr. Ryan. That is right. 

I think there is another thing that should be done and that is to 
place the control of these mergers in the hands of the Justice Depart- 
ment. 

I am not in favor of it going into the hands of the Federal Reserve 
Board. There again I am wondering if the Federal Reserve Board 
isn’t trying to concentrate on having too much power placed in their 
hands. 

The Cuarrman. I think the Federal Reserve Board, as testified to 
here by Mr. Martin, was in favor of having enforcement left to the 
Department of Justice. 

Mr. Ryan. That is fine. I am glad to hear that. I did not know 
it, sir. 

I think in concluding here that I will have to quote Dorothy Thomp- 
son, which I think is appropriate, “That all civilization tends to cen- 
tralization and after a certain point via centralization, to decay.” 

Thank you, sir. 

The CuarrmMan. Any questions? 

Weall thank you very much, Mr. Ryan. We appreciate your coming 
here. 

Our next witness is Gov. J. L. Robertson of the Federal Reserve 
System. 

Governor, we are glad to have you back. 


STATEMENT OF GOV. J. L. ROBERTSON, BOARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM 


Governor Rosertson. Thank you very much. 

Mr. Chairman, I am willing to proceed in any way you consider 
appropriate. I have a very short statement. 

The CuarrmMan. Suppose you read the statement. 

Governor Rosertson. I will be glad to read the statement. 

The bill, H. R. 5948, now pending before this committee, would 
amend section 7 of the Clayton Antitrust Act to make the provisions 
of that section applicable to acquisitions of assets of banks. At present 
the law prohibits a corporation from acquiring the stock of one or 
more corporations engaged in commerce where the effect may be sub- 
stantially to lessen competition or tend to create a monopoly. 

In 1950, the law was amended to cover acquisitions of assets as well 
as stocks, but this amendment was not made applicable to banks. 

Under the pending bill, the 1950 amendments would be extended 
to banks so that acquisitions of both bank stocks and bank assets would 
be subject to the law. 
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The Board favors the objective of this legislation. It believes, 
however, that for the purpose of making the law more practical and 
effective, it would be desirable to make two changes in the proposal. 

The first change which the Board would favor relates to the 
enforcement authority of the Board of Governors. Under the pres- 
ent law, the enforcement of section 7 of the Clayton Act where 
applicable to banks is vested in the Board. In addition, the Attorney 
General is given a concurrent enforcement authority to direct the 
United States district attorneys to bring proceedings in the courts 
to prevent and restrain any violations of the law. 

The pending bill would greatly enlarge the scope of the Board’s 
responsibilities under section 7 of the Clayton Act, because it would 
extend that section to cover acquisitions of bank assets, that is, bank 
mergers and consolidations, as well as acquisitions of stock. 

It would be the Board’s responsibility to consider the competitive 
and monopolistic aspects of all bank mergers, even though under 
other provisions of law most of the mergers would have previously 
been considered by the other Federal bank supervisory agencies, the 
Comptroller of the Currency, and the Federal Deposit Insurance 
Corporation. 

The principal responsibilities and functions of the Federal Reserve 
system lie in the fields of monetary and credit regulations and bank 
supervision. They are of quite a different character from the prose- 
cuting and adjudicatory functions involved in the administration of 
the Federal antitrust laws which apply broadly to all types of 
corporations. 

Enforcement of the antitrust laws and the administrative super- 
vision of banks fall into different spheres of governmental operation. 

In the circumstances, the Board believes that the enforcement of 
section 7 of the Clayton Act where applicable to banks, whether with 
respect to acquisitions of stocks or of acquisitions of assets, is a func- 
tion which should not be vested in the Board. 

It would recommend that the law be changed so that exclusive 
jurisdiction for the enforcement of the Clayton Act as to banks would 
be in the Attorney General through proceedings instituted by his 
direction. 

Mr. Maerz. Do you think that should be accomplished by an 
amendment to section 18 (c) of the FDIC Act or by an amendment 
to section 7 of the Clayton Act? 

Governor Ropertson. You can do it either way. You can amend 
18 (c) of the FDIC Act or by amending section 7 of the Clayton Act 
or a combination of the two. 

Mr. Maerz. What would be the Board’s position with respect to 
H. R. 5948 as one bill, and another bill to amend the FDIC Act? 

Governor Rosertson. It would be opposed to that because it would 
vest in the Board the enforcement authority. 

Mr. Maerz. Let’s assume that H. R. 5948 was amended so as to 
give the Attorney General exclusive enforcement responsibility ? 

Governor Rosertson. If it were to be amended so as to exclude 
from the Board the enforcement authority, then with the change of the 
word “substantial” to “unduly” I think I can say the Board would 
approve that but it believes that the authority of the three agencies 
should be expanded by a companion measure if that is the way it is 
to be done under 18 (c) to include authority to approve mergers or 
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disapprove mergers over all banks not only those where the capital and 
surplus of the two institutions is equal to the combined capital and 
surplus. 

Mr. Maerz. At the present time the Board does not object to the 
term “substantially” in H. R. 5948, is that correct ? 

Governor Rorertson. No, that is not correct. In the Board’s 
opinion, the word “substantially” would serve to prevent some mer- 
gers which are in the public interest and I think it would be much bet- 
ter to have the word “unduly” lessen competition than to have the 
word “substantially” lessen competition. 

I realize there is a difference of opinion on this and others are in 
a better position than I am to speak. I have read the eases with 
respect to the use of the word “substantially.” I am not satisfied 
that it is so clear that it means what I mean when I say “unduly.” 

The Cuatrman. Don’t you think we could cover that situation if 
in our report we would indicate that if there were a bank in a failing 
condition there would be no objection to the merger of that bank 
with a stronger bank? That would be one of the reasons that you 
prefer use of the word “unduly,” I imagine. 

Governor Ropertson. Yes, but that is a small segment. Where you 
have a bank in a failing condition, that would be a small segment. 
There are other mergers which should be approved and warrant 
approval and are in the public interest and do not involve a failure. 

The Cuarrman. Where, for example, the book value of the stock 
of the bank to be merged is higher than the market value, would that 
be a case? 

Governor Ropertson. No. The difference between the book value 
and the market value would have no bearing upon it. I think the 
factor would be (1) management, if you need that, (2) to place the 
institution in a position to compete better with the other institutions 
in the community. 

The Cuatrman. If there is bad management, wouldn’t that have a 
tendency to make the bank to be absorbed less competitive and there- 
fore would there be any substantial lessening of competition in the 
particular section ? 

Governor Ropertson. If it could be spelled out that substantially 
lessening does not mean that any lessening, whether it is 10 percent, 
15—I don’t think you can have a rule of thumb on this sort of thing. 

The CHatrman. It must be a reasonable assumption. 

Governor Rosertson. If it could be spelled out in the legislative 
history for example of this particular provision, it might be done. 

The CHarrMan. We might be able to meet that objection by an 
appropriate report. 

Governor Rosertson. I think that is so. I would hope that was 
done. 

The Cuarrman. We would be very happy to associate ourselves with 
the Federal Reserve in the writing of that report. 

If we change the word “substantially” we might get into diffculty 
with reference to interpretation. We have a number of court de- 
cisions—and we will have more as time goes on—and those words in 
antitrust statutes become words of art and have very specific meanings. 

I am reluctant to change the word “substantially” to “unduly”. I 
don’t know what that will develop. We might be causing ourselves 
a sea of troubles by doing that. Sometimes to get around that diffi- 
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culty reports are drawn so as to meet those very objections and to 
indicate to the courts and to the public that this is the intention of 
Congress when particular words are used. 

We could say when we use this word “substantially” we had some- 
thing in mind that is very much akin to “unduly.” That would have 
a tendenc y at least to meet the objections that you voice this morning. 
Mr. Martin also made similar statements at his last appearance before 
this committee. 

Governor Rosertson. I can appreciate the point of view, Mr. Chair- 
man, and we think if the report is spelled out so the “substantially” 
means what we are all talking about, then we will have no difficulty. 

But in the absence of that I think it would be too severe. 

The Cuarmman. I think your point is well taken. I can very well 
see that. I might be a banker ina community. Iam getting old. I 
have no sons to succeed me and I may want to get out of the banking 
business. I don’t want to close it up and liquidate. I may want to 
merge. That may be one of the illustrations you have in mind. 

Governor Rozertson. That is one of the illustrations I have in 
mind. It would be a great hardship to say that could not be done. 

The Cuamman. We should cover those situations and I think we 
can do it. 

Governor Ropertson. Very well then, sir. 

Mr. Marerz. Then the Board would be in favor of H. R. 5948 if 
it were amended so as to give the Attorney General exclusive enforce- 
ment responsibility ¢ 

Governor Rosertson. I would not say yes to that, because it is 
important that you expand at the same time- 

Mr. Materz. Together with language in the report indicating 

Governor Ronertson. Leave out. the “substantially” now but ex- 
panding the scope of authority so you include all mergers. 

Mr. Maerz. Yes. 

Governor Rosertson. Otherwise it seems to me you leave a great gap 
which exists at the moment. That can be covered, I believe in this 
very legislation. 

The CuarrMan. Suppose you get your staff to work on helping us 
to write a report. We are going to get this bill out pretty rapidly. 
We might give you that assignment if we may. 

Governor Roserrson. We will be very glad to do it. 

Mr. Mauerz. Do you think it would be appropriate if the require- 
ment for advance approval be covered by an amendment to the FDIC 
Act? 

Governor Rorertson. Yes, but I think it would be better to get this 
whole thing covered in this bill. TI don’t think it would delay it. 

The Cuatrman. There is this jurisdictional difficulty. This is a 
Judiciary Subcommittee and I fear we may be stepping on the toes 
of the Banking and Currency Committee as far as jurisdiction is con- 
cerned. And that will be difficult. 

Governor Rorerrson. Yes, it will be difficult. 

It isareal problem. Fortunately it is your problem and not mine. 
[ can appreciate the difficulty of it. 

The Cuairman. It might be well to just sort of take a half loaf 
rather than be deprived of everything. 

Governor Rorerrson. It might very well. That, of course, is in 
the discretion of the committee and the C ongress. 
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The Cuairman. I know more or less the wishes of the members of 
the committee here. I don’t know what the Banking and Currency 
Committee’s members’ wishes are. 

Governor Rosertson. I would hope that if this bill were adopted 
without the advanced approval provision in it that it would be made 
the subject of a separate piece of legislation. If I may continue with 
this and it relates to the second part. 

The Cuairman. Continue. 

Governor Rorertson. In the second place, the Board believes that 
the objectives of the pending bill would be more effectively accom- 
plished by the addition of a requirement for the advance approval 
by a Government agency in the case of all bank mergers and 
consolidations. 

Under section 18 (¢) of the Federal Deposit Insurance Act, the 
Federal bank supervisory agencies are now required to pass in ad- 
vance upon mergers and consolidations of banks where they result 
in a diminution of capital or surplus, that is, where the capital or 
surplus of the resulting institution will be, less than the aggregate 

capits al stock or aggregate surplus, respectively, of the merging banks. 

The ¢ ‘omptroller of the C urrency has additional authority as to 
approval of mergers involving national banks. However, because 
of the limited nature of the authority in section 18 (c) many bank 
mergers do not have to be approved in advance by any Federal agency. 

I might interpolate there by stating that in the past 5 years there 
have been approximately 162 cases of mergers and consolidations in- 
volving State member banks and exactly 81 of those were subject to 
our approval and 81 were not subject to our approval. 

The Cuamman. Thus in a situation where we require advance 
approval of State banks by Federal agencies, we are going to run into 
a lot of opposition from the state banking superintendents and the 
so-called States rights doctrine. 

Governor Rorerrson. I would doubt that. I know also they have 
written and they have sent copies to me and there is a lot of words about 
that. But it is an entirely different situation it seems to me than the 
one they are talking about because already those State mergers are 
subject to Federal approval if the combined capital and sur plus of the 
two institutions is not equal to the capital and surplus of the merged 
institution. It is only the fringe cases that are not subject to approval 
at this time. 

If they want to oppose the existing legislation, that is one thing. I 
don’t think you will find they want to do that. I think you will “find 
they misunderstand the purport of this legislation. 

Mr. Marerz. Wouldn’t advance approv: al by Federal banking agen- 
cies encroach to some extent on the jurisdiction of the State bank 
supervisors ? 

Governor Rozerrson. I think not. They have to approve anyway. 
Unless they approve it doesn’t come to a Federal banking agency. 

Mr. Maerz. Their approval is not final. 

Governor Ronertrson. That’s right, if it is either an insured bank or 
a member of the Federal Reserve Board. 

Mr. Materz. The Association of State Bank supervisors has taken 
a very strong position 

Governor Ronerrson. I understand that. I have received copies of 
their letters. 
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Mr. Maerz. In that respect. 

Governor Rozsertson. The Board believes it would be desirable to 
extend this authority so as to require advance approval for bank 
mergers and consolidations, irrespective of diminution of capital, to be 
given by the Comptroller of the Currency where the resulting institu- 
tion will be a national bank, by the Board where the resulting institu- 
tion will be a State member bank of the Federal Reserve System, and 
by the FDIC where the resulting institution will be a nonmember 
insured bank. 

We are not covering in this suggestion the small number of banks 
which are not insured banks and therefore not subject to Federal 
jurisdiction. 

In considering any such merger or consolidation the bank super- 
visory agency would of course take into account such consideration as 
the adequacy of the bank’s capital, the competency of the management, 
the needs of the community, and other similar factors. 

In addition, however, the Board believes that in any case in which 
the appropriate agency should feel that there is a substantial question 
as to whether a proposed merger or consolidation would result in an 
undue lessening of competition or tendency to monopoly, the agency 
should be authorized in its discretion to request the views of the At- 
torney General on this point and that, if the Attorney General’s views 
should be unfavorable, the bank supervisory agency should be pre- 
cluded from giving its approval to the transaction. 

Mr. Matera. The FDIC and the Comptroller of the Currency take 
a rather strong position that the Attorney General should have no 
interest in this matter whatsoever and should not be given the right to 
intervene in any bank merger transaction. 

Governor Rogertson. I understand that to be the fact. 

Mr. Materz. Do you have any comment with respect to the position 
taken by the Comptroller and the FDIC ? 

Governor Rorerrson. I would not comment on their position but 
our position is that we feel that because you have three agencies here 
it is desirable to have the law enforcement agency of the Government 
to step in and bring about a uniform application of the law. 

Otherwise you would possibly have three different standards to be 
followed in the case of administrative actions of this kind. Conse- 
quently we think it is advisable to leave the Attorney General in the 
position he is in today as a matter of fact under the Clayton Act to 
intervene in any case irrespective of who makes the decision from any 
point of view. 

Mr. Maerz. The Attorney General has an absolute right to inter- 
vene under the Sherman Act where asset as well as stock acquisitions 
are involved ¢ 

Governor Rosertson. That is right. He has that under the Clay- 
ton Act. If you expand this to cover asset acquisition, it is our view 
he should have the right to come in in those cases as he does today. 

However, in any case in which the Attorney General has not been 
previously consulted by the bank supervisory agency and has not in- 
licated an absence of objection, he would continue to have the right 
to bring proceedings under the Clayton Act with respect to any situa- 
tion reoaltin from the particular bank merger or consolidation. 


If amended in these two respects which have been mentioned, the 
bill, H. R. 5948, would, in the Board’s opinion, provide a workable and 
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effective means of accomplishing the objectives of the antitrust laws 
insofar as they relate to banks. 

At the same time the hands of the Federal bank supervisory agencies 
would be strengthened in carrying out the functions which they now 
normally exercise in a supervisory capacity in respect to bank mergers 
and consolidations. 

That, sir, is my statement. I will be very glad to answer any 
questions. 

Mr. Rocers. Governor, on page 3 of your statement you say : 
the Board believes that the objective of the pending bill will be more effectively 
accomplished by the addition of a requirement for the advance approval by a 
Government agency in the case of all bank mergers and consolidations. 

Do I take it from that, that if the Federal Reserve Board or the 
FDIC or the comptroller were to approve a merger which they be- 
lieve would not substantially lessen competition or tend to end monop- 
oly, such clearance would preclude prosecution for an antitrust viola- 
tion ¢ 

Governor Ropertson. No, I do not. That would be a Sherman 
Act case. It is open today. The Department of Justice can go in 
today. A monopoly can grow up not only by virtue of a merger but 
by the growth of the corporation, whether it is a bank or other cor- 
poration, and the elimination of other competitors. I would not pre- 
clude the Attorney General from going in if you reach the stage that 
by virtue of any kind of growth that corporation had a monopoly. 

Mr. Rogers. Then the approval by the various Government agencies 
should not act as a protection for that merger in the future? 

Governor Roxsertson. I would agree and say “no, I do not.” I 
think it is entirely aside from the situation which may grow up in the 
future years hence of a problem which falls within the Sherman Act. 

Mr. Rogers. Then you are talking about something that may grow 
up in the future, as a result of the merger, so to speak. You are basing 
that on the fact that something may change or the operation may be 
different than that approved by the Government agencies. That is 
what you base that on, isn’t it ? 

Governor Rosertson. Yes. I would say if the situation does not 
change from the time it is approved by the administrative agency, 
especially if you have the approval of the Attorney General, then 
they should be precluded from taking a second look at it. 

Mr. Rocers. In other words, they should not proceed with any 
prosecution if they made a mistake in the first instance ? 

Governor Roserrson. I would think that was sort of bad faith 
because people have changed their positions in reliance upon it. I 
think they ought to be able to rely upon a Government agency. 

Mr. Rogers. What about a third person who has no connection with 
the Government agency and who may be injured although the Govern- 
ment agency believes they would not be at the time of the approval ? 

Governor Roserrson. Having vested the power in the Government 
agency to pass upon it, that the third person should be precluded— 
from attempting to open it up. 

Mr. Rogers. Suppose I have a bank and 3 or 4 others have banks 
and I propose to merge with yours and it meets with the approval of 
all Government agencies. Mr. X over here has a third bank. As a 
result of a merger between our two banks there results a lessening of 
competition and an injury to X bank. But if the Government agencies 
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approved our merger and X is injured you feel then that the approval 
by the Government agency should preclude X who has been injured 
from instituting a suit against you and me? 

Governor Roserrson. Yes, I do. I think that any one of the three 
Federal supervisory agencies—and I know them well—would take 
into consideration all the factors including X’s institution before they 
approved the merger, once they determined that that was in the public 
interest, I think it should be binding. 

Mr. Rogers. And binding on X ? 

Governor Roserrson,. I think it would and should be. 

Mr. Rogers. Don’t you think that is transferring quite a bit of 
judicial authority to the agency ? 

Governor Rosertrson, Yes, 1 do. I think that is the kind of author- 
ity that has been transferred in the past and should continue to be. 

Mr. Rogers. Thank you. 

The Cuairman,. Any further questions ? 

We are very grateful to the Governor. Thank you very much, Mr. 
Robertson. Our next witness will be Hon. H. Earl Cook, Chairman, 
Federal Deposit Insurance Corporation. 


STATEMENT OF HON. H. EARL COOK, CHAIRMAN, FEDERAL DEPOSIT 
INSURANCE CORPORATION, ACCOMPANIED BY RUSSELL E. 
SHEARER, ADMINISTRATIVE ASSISTANT TO CHAIRMAN, AND 
ROYAL L. COBURN, GENERAL COUNSEL 


Mr. Coox. With your permission, I would like to have with me my 
associates, Mr. Shearer and Mr. Coburn. 

As I understand it, Mr. Chairman, this hearing is scheduled pri- 
marily to consider H. R. 5948, and you have requested that we give 
you our views in reference to this bill. This bill contemplates an 
amendment of the Clayton Act by prohibiting the acquisition of assets 
of other banks by banks, banking associations, or trust companies 
when the effect may be substantially to lessen competition or to tend 
to create a monopoly. 

In the consideration of H. R. 5948, we have also given attention 
to the legislation proposed by you in H. R. 2115, a bill to amend the 
Federal Deposit Insurance Act to provide safeguards against mer- 
gers and consolidations of banks which may lessen competition unduly 
or tend unduly to create a monopoly in the field of banking, and 
H. R. 6405, a bill to amend the Federal Deposit Insurance Act to 
provide safeguards against mergers and consolidations of banks 
where the effect may be substantially to lessen competition or to tend 
to create a monopoly. 

The consideration of these bills contemporaneously with the hear- 
ings presently being conducted by the Antitrust Subcommittee of the 
Senate Committee on the Judiciary, and the hearings by your Anti- 
trust Subcommittee of the House Committee on the Judiciary, which 
have just concluded, have focused attention upon legislation on this 
general subject matter. 

The views heretofore expressed by the several Federal bank super- 
visory agencies and departments of Government have been at some 
variance. 

We, of the Corporation, and our staff have met in several confer- 
ences with the other agencies in an attempt to resolve any differences 
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of opinion that might exist, so that we could present definite recom- 
mendations to the “Congress concerning enactments affecting banks 
on the general subject of competition. and monopoly. 

The CramMan. I will say, Mr. Cook, that we had not concluded 
the hearings of this antitrust subcommittee. You say they had been 


concluded. ; 
Mr. Cook. We were under the impression that they had been 


concluded. 

In my statement before you, as chairman of the Antitrust Subcom- 
mittee of the Committee on the Judiciary, I recommended that all bank 
merger, consolidation, and acquisition transactions should be screened 
by the appropriate Federal banking agency having jurisdiction over 
the acquiring-resulting bank. 

I recommend that the several banking agencies should continue to 
consider the factors presently existing in the Federal Deposit Insur- 
ance Act. I repeated my general approval of the rete and general 
purposes of your sever: al “proposals to provide for a more careful 
screening, under more definite standards, of ba nking uthbetieen 

It is my judgment that such transactions should be considered and 
reviewed by the supervisory agencies, not only for the factors of com- 
petition and monopoly introduced into bank legislation by your sev- 
eral proposals, but also for the six factors presently detailed in our 
act. It must not be overlooked that the factors of management, earn- 
ings, needs and convenience of the community, and the other factors, 
provide considerations that are generally applied by the agencies in 
guiding the course to be pursued by the banking industry. 

Under existing law, many merger, consolidation, and acquisition 
transactions escape such review, and the tests provided in other in- 
stances are not definite and certain, so as to permit uniform considera- 
tion for the operation of our dual banking system. 

Thus, we join with you in recommending that appropriate legisla- 
tion on this subject should be enacted and, as hereinafter indic cated, 
we heartily endorse it. 

As to the proper method to be followed in achieving the desired 
results, your proposals have suggested two courses of action. 

(1) The amendment of section 7 of the Clayton Act (15 U.S.C. 18), 
as provided in H. R. 5948, 

(2) The amendment of section 18 (c) of the Federal Deposit In- 
surance Act (12 U. S. C. 1828 (c)), as provided in your proposals 
H. R. 2115 and H. R. 6405. 

Mr. Materz. Mr. Cook, with respect to the use of the term special 
legislation, may I ask you a few questions if I may? Is it not true 
that the Sherman Act covers mer gers of banks as well as industrial 
corporations where there is an unreasonable restraint of trade? 

Mr. Cook. I will refer that to my General Counsel. 

Mr. Copurn. Yes. 

Mr. Maerz. So the Attorney General can move against mergers 
achieved by asset or stock acquisitions under the Sherman Act 

Mr. Cosurn. Yes. 

Mr. Matrrz. It is also correct is it not that section 7 of the Clayton 
Act bans bank mergers, achieved by stock acquisition where the effect 
may be to substantially lessen competition ? 

Mr. Cosurn. It does in general terms applicable to all corporations 
but does not pick out b: inks specifically. 
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Mr. Maerz. The Clayton Act covers corporations and banks gen- 
erally ? 

Mr. Cosurn. Covers all corporations, yes, sir. 

Mr. Materz. Is it not correct that_H. R. 5948 is intended only to 
plug a loophole occasioned by section 7’s present failure to cover assets 
acquisitions by banks. 

Mr. Cosurn. The present proposal refers specifically to banks and 
amends the Clayton Act to pick out banks as an individual industry 
or kind of business and make specific application to it there. We are 
suggesting that the banks be treated under the Banking Code and 
under the laws generally applicable to banks. 

Mr. Maerz. My point is that the Sherman Act already covers 
banks. The Clayton Act covers bank mergers achieved by stock 
acquisitions and the only purpose of H. R. 5948 is to plug the loophole, 
namely to cover bank mergers achieved by asset acquisition. If that 
is the case why do you refer to this as special legislation 4 

Mr. Cosurn. Because it picks out the banking industry in the 
Clayton Act and does not treat it generally as other cor porations. 

Mr. Marerz. Would you be in favor of an amendment to the C layton 
Act to exclude banks from its coverage? 

Mr. Copurn. No. 

The Cuatrman. In order to be consistent you would have to want 
that repealed. 

Mr. Cosurn. No; I think not if I may please differ with you. I 
think this contemplates no change in it. 

The CuatrrmMan. The Department of Justice already has power 
under the Clayton Act and the Sherman Act. 

Mr. Copurn. We suggest no change in the Sherman Act at all. 

The Cuarrman. As Mr. Maletz said, all we are trying to do now, 
especially since you ask for no change in that regard, is to plug one 
of those loopholes. 

Mr. Copurn. We are trying to help you out in suggesting a way to 
plug it. We agree with the end result. It is just the manner of 
accomplishing it. 

The Carman. In addition to plugging that loophole you are 
asking us to embrace in one bill all these proposals and as you heard 
from the testimony this morning, we would be confronted with some 
difficulty. 

We want to be realistic. We want to get something done and get 
it done as speedily as possible to meet this mounting tide of mergers. 
In the interest of realism, although we may agree with you in prin- 
ciple, we may have to differ with | you as to practice. Do you follow 
that? 

Mr. Copurn. Yes. 

The CuarrmMan. That is where we split. 

Proceed, Mr. Cook. 

Mr. Coox. It is my considered judgment that the most desirable 
manner by which to accomplish the general purposes sought in the 
several proposals would be to provide for the regulation of banks, 
banking associations, and trust companies under the banking code, 
rather than by special legislation applicable solely to banks under the 
Clayton Act. 

This would contemplate a revision of section 18 (c) of the Federal 
Deposit Insurance Act, as provided for in your two latter proposals. 
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It is to be noted that section 7 of the Clayton Act does not contain 
an enumeration of the specific regulatory powers that have been given 
to the Civil Aeronautics Board, Federal Communications Commis- 
sion, Federal Power Commission, Interstate Cormerce Commission, 
Securities and Exchange Commission, United States Maritime Com- 
mission, and the Secretary of Agriculture, but rather such powers 
are vested in the several commissions, boards, and departments by 
asa Sr legislation contained in the enactments under which 
each functions. 

The Cuatrman. Of course, your reference to the Civil Aeronau- 
tics Board, FCC, Federal Power Commission, and the other com- 
missions you mention—the problems confronting them are quite 
different than the problems we are discussing. 

Their organic laws govern the operations of those boards and 
commissions. I think they are quite different from the banking 
situation. 

Mr. Maerz. There is another consideration there. As far as the 
regulated industries are concerned, railroads for example, Congress 
intended that there not be free competition. I take it that you are 
not suggesting that banks should be treated as public utilities, the 
same as these industries which are regulated by these regulatory bodies 
of government ? 

Mr. Cook. Mr. Coburn, will you clarify that thought ? 

Mr. Copurn. No intention to do that. 

Mr. Maerz. You would have the same rules apply to banks as 
to railroads? Would you not be putting banks in the status of 
public utilities ¢ 

Mr. Copurn. We are saying that the regulatory authorities so far 
as banks are concerned should be over in the banking code and you 
get laws that are specifically applicable to banks. We don’t think 
that the banking industry should be picked out as an individual 
industry and make provision for it in the Clayton Act. We don't 
think there is any occasion for it or need for it. 

Mr. Maerz. You disagree with Judge Barnes who stated yesterday : 

Even more basically, however, I suggest this committee weigh carefully the 
wisdom of tailoring section 7’s strictures to the assertedly unique needs of the 
banking industry. 

He goes on to say: 

In the more than 60 vears since the Sherman Act’s passage no one has suggested 
its provisions did not apply to banks as to all other sectors of American business. 

You have an entirely different problem with banks than with respect 
to these regul: ited industries, these public utilities if you will. 

Mr. Cosurn. We appreciate the fact that there are different prob- 
Jems but that is the reason we think it is more appropriate to bring the 
banking law under the banking code. 

Mr. Mauerz. Since 1890 C ongress has declared a policy of having 
banks covered by the same antitrust laws as are applicable to industr ial 
corporations, generally. 

Mr. Cosurn. That is right, sir. 

Mr. Materz. In essence it seems to me that you are suggesting a 
change in that policy. 

Mr. Cosurn. No, we are suggesting a continuation of the policy that 
make general laws applic able to banks but if you are going to pick out, 











60 BANK MERGERS 






as you do here in this proposal, you have a proposal that is applicable 
to banks alone, not to railroads or to any eenr kind, not to steel com- 
panies, not to any other kinds of corporations, but make a articular 
provision that applies solely to banks and we think the banking laws 
should be in the banking code. 

Mr. Mauerz. You think the same rules should apply to bank mergers 
as apply to mergers in the steel industry, say ¢ 

Mr. Cosurn. I am not too well acquainted with it, but I think the 
banking code should have laws that are specifically applicable to banks. 

The CuarrmMan. That is not so now, because the Sherman Act, the 
C ‘layton Act applies to banks and applies to nonbanks as well. 

Mr. Cosurn. Yes. But it is by general provisions. This is not a 
general provision that you are now making. This is a particular pro- 

vision that is applicable solely to the banking business. 

The Cuarrman. Section 7 of the Clayton Act isa general provision. 

Mr. Copurn. Yes, sir. 

The Cuarrman. And unfortunately banks were left out and banks 
should have been included. Now we are including them. 

Mr. Cosurn. The present Clayton Act is in general terms applying 
to all corporations. It did not leave out banks any more than it left 
out, shall I say, steel companies or any other kind of business. It is 
the general law which refers to asset acquisitions. 

The Carman. Go ahead. We can’t persuade each other so you 
might as well go ahead. 

Mr. Coox. There is no valid reason that banks should be treated dif- 
ferently, or that the general pattern heretofore followed in reference 
to vesting supervisory and regulatory powers in other bodies should 
not be applied. Hence, we e earnestly recommend that the method pro- 
posed in the latter two bills be followed to the exclusion of that con- 
tained in the bill currently under consideration. 

I next turn to the consideration of the provisions of the amendments. 
From a discussion of the matter, it seems to be uniformly agreed by the 
proponents of the current legislation, the supervisory agencies, and 
the interested departments in ‘Government, that the administrative re- 
sponsibility for screening merger, consolidation, and acquisition trans- 
actions should be divided among the three Federal supervisory agen- 
cies, so that the Comptroller would have authority and responsibility 
if the resulting bank of such transaction were to be a national bank or 
district bank; the Board of Governors of the Federal Reserve System, 
if the resulting bank were to be a State bank which is a member of the 
Federal Reserve System, or a State bank which is not an insured bank 
under the Federal Deposit Insurance Act; and our Corporation, in the 
event that the resulting bank is to be an insured nonmember State bank. 

All of the proposals have provided that no merger, consolidation, 
or acquisition transaction could be legally consummated without the 
prior approval of the proper supervisory agency. These principles 
we endorce and sincerely recommend. 

Mr. Materz. The National Association of State Bank Supervisors 
has taken the position that if this requirement of advance approval 
would be adopted by the Congress there would be an encroachment 
upon the jurisdiction of the State bank supervisors. I wonder if you 
will comment on that ? 

Mr. Cook. We will mention that. 

Mr. Maerz. Do you cover that, Mr. Cook in your statement ? 
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Mr. Coox. Yes. H. R. 2115 provides that the agency considering 
the merger, consolidation, or acquisition Cransaction shall determine 
if the transaction lessens competition unduly or tends unduly to create 
« monopoly in the field of banking, while the terminology in H. R, 
6405 follows the wording of the Clayton Act, and provides safeguards 
sgainst such transactions where the effect may be substanti: ally to 
lessen competition or to tend to create a monopoly. 

[In my statement before the Antitrust Subcommittee, I pointed out 
that the terminology of the Clayton Act was too strict to permit the 
( ‘orporation to fully discharge its st: itutory functions. 

There have been many insances in which the Corporation has ap- 
proved transactions in ‘the best public interest for safe and sound 
banking involving merger, consolidation and acquisition transactions, 
which, under a strict interpretation such as has been applied to the 
language of the Clayton Act, would have been prohibited. 

Mr. Marerz. Do you feel a different rule should apply to banks 
than to industrial comationel 

Mr. Coox. There are peculiar circumstances in the merger of banks 
sometimes, which I think we brought out in previous hearings, where 

bank which is in a weakened condition which is likely to fail, if 
merged with a stronger bank, there may be just 2 banks in the town 
and the result may be 1 bank. In a small community, sometimes all 
it can support properly is one bank. You may call it a monopoly 
if you please but in observing the management of banks in small 
communities 

The Cuarrman. You heard the colloquy between myself and Gov- 
ernor Robertson on that very score. 

Mr. Coox. Yes, 

The Cuamman,. If we could cover that situation by appropriate 
language in the report so that the issue could be met in the way the 
colloquy pointed, would you then agree to such a procedure ¢ 

Mr. Coox. Yes, I would agree to that, Mr. Chairman. I have 
observed in the operations of the various banking systems of ours the 
practical application especially is as it applies to smaller communities. 

Mr. Materz. There is an exception already under the Clayton Act 
for banks or any corporation which is in a failing condition. 

The CHarrman. That is specifically mentioned. 

Mr. Cook. Yes. 

Mr. Copurn. May I say, the Legal Division has examined the case 
that has been cited most frequently and particu: arly by the Justice 
Department, that being the International Shoe case, and we think the 
conclusion reached in that decision was too strict to cover the situa- 
tions that we want to cover. 

May I further say that so far as the history and the report of 
Congress as to the intent that it has been long determined by courts 
that you can’t change the wording, the actual wording of the law by 
legislative history. What we are suggesting, if you really mean to 
make an exception, let’s spell it out and put it in the law. 

The Cuarrman., I understand. 

I think the members of the committee understand. 

Mr. Materz. Mr. Coburn, may I point this out. Judge Barnes of 
the Department of Justice testified yesterday that the escape provision 
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you suggest is entirely unnecessary since it is already embedded in the 
C layton. Act by virtue of the International Shoe decision. 

Mr. Copurn. I have talked with Judge Barnes and his associate 
said the International case was not broad enough. 

The CHairman. He testified to that yesterday. 

Mr. Copurn. His associate did not so tell us. 

Mr. Maerz. Let me read what Judge Barnes stated yesterday: 


The Federal Deposit Insurance Corporation, however, urges inclusion of an 
“escape” clause so “that the agencies, and particularly the Corporation, may 
continue to function in the best interests of the public and banking generally.” 
From the language that the Corporation urges upon this committee, I note, this 
“escape” provision would allow mergers ‘‘to avoid the possibilities or probability 
of ultimate failure of an insured or noninsured bank.” 

A like exception, I respectfully urge, is already firmly embedded in Clayton 
Act, section 7. As the House committee reporting on amended section 7 put it, 
“The argument that a corporation in bankrupt or failing condition might not be 
allowed to sell to a competitor has already been disposed of by the courts. 
It is well settled that the Clayton Act does not apply in bankruptcy or receiver- 
ship cases. In the case of Intcrnational Shoe Co. vy. The Federal Trade Com- 
mission (280 U. S. 291), the House report continues, “the Supreme Court went 
much further.” The Court there reasoned that where the corporation acquired 
is “a corporation with resources so depleted and the prospect of rehabilitation 
so remote that it faced the grave probability of business failure * * * we hold 
that the purchase of its capital stock by a competitor (there being no other 
prospective purchaser), not with a purpose to lessen competition, but to facilitate 
the accumulated business of the purchaser and with the effect of mitigating 
seriously injurious consequences otherwise probable * * * does not substan- 
tially lesson competition or restrain commerce within the intent of the Clayton 
Act.” Likewise adopting this exception, the Senate committee report deemed 
this proviso would come into play when the acquired corporation is “heading in 
(the) direction” of bankruptcy. 

Further indicating the absence of need for any “escape clause” is this De- 
partment’s view of the International Shoe exception. Thus we have not pros- 
ecuted mergers where, because of either inadequate management. obsolete 
equipment, or a failing market, the acquired corporations’ prospects for sur- 
vival seemed dim. Gaging likelihood of future business success, of course, 
may iivolve different factors in different industries. Should this pending pro- 
posal become law, let me assure you the Department of Justice would without 
doubt pay great heed to each banking agency’s judgment of a bank’s chances 
to prosper. This anticipated pattern of section 7’s enforcement against bank 
asset acquisitions should go a long way toward meeting the problem of “failing” 
banks the Federal Deposit Insurance Corporation raises. 

Mr. Conurn. My suggestion to that is that in approving transac- 
tions, we don’t want to let the bank get down to the place where if 
is failing, to the extent that there can’t be any recovery, and just 
the situation in which the chairman and Governor Robertson talked 
about situations like that, where the bank is not just absolutely on 
the very brink where another straw would push it into insolvency. 
We want to act before that time comes. We only want to act where 
it is headed in that direction. 

But we don’t want the bank to be required to reach that destination 
before we can act to save the situation. 

Mr. Maerz. Don’t vou think the interpretation of the Attorney 
General should be controlling on the FDIC? After all he is the chief 
legal officer of the Government. 

“Mr. Copurn. We think if you are going to have legislation and leg- 
islative standards, they should be spelled out and we think this is 
a proper provision and exception. And seemingly you agree with 
us in principle, but you just don’t want to say it. 
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And seemingly he agrees with it but they just don’t want to say 
it, as though it is an ugly word. We say if that is what the intent 
is let’s spell it out. So we can’t leave it to—Judge Barnes may not 
be here tomorrow, we may have a different Attorney General that 
takes a different view of this. 

The CuarrMman. They may have a different lawyer for the FDIC. 

Mr. Copurn. That could be. Still if we have standards it doesn’t 
make so much difference who is sitting in those several seats. 

The Cuarrman. You will agree with this: If we don’t ch: ange the 
statutory language, but put it in the report, wouldn’t you be satisfied 
with that, provided as you indicated before, we don’t change defini- 
tions, we don’t say black is white or say red is blue 

Mr. Cospurn. When you are reaching the compromising stage and 
of course we are not sponsoring this legislation, what we are trying 
to do is give you the benefit of our judgment and experience. 

We think it should be spelled out. 

As a last straw we say that would be better than nothing at all 
putting it in the legislative history. 

Mr. McCutiocnu. I would like to inquire whether counsel has any 
particular words in mind right now. 

Mr. Cosurn. We have submitted it. 

Mr. McCun.ocn. Within the statement ? 

Mr. Copurn. Yes, sir; it is attached to our statement before the 
committee. You have the attached suggested language. 

Mr. Maerz. Yes; we do, Mr. Coburn. 

The Cuarrman. Mr, Cook, you may proceed. 

Mr. Coox. It was for that reason that, in the testimony, we informed 
the committee that we liked the suggestion made by Chairman Martin 
of the Federal Reserve Board that the term “unduly” be used, 
distinguished from “substantially.” 

This differentiation in wording marks the difference between the 
wordings of the two proposals that you have made to amend the 
Federal. Deposit Insurance Act on this subject. 

In the interagency discussions, the argument has been presented, 
with merit, that the Cl: ayton Act ter minology has received court inter- 
pretations which should not be lost, and, in view of the fact that the 
term “unduly” as used in this text would be uncertain and indefinite 
in all its application, we have concluded that the terminology of the 
Clayton Act is preferable, provided that an escape clause is added, 
so that the agencies, and particularly the Corporation, may continue 
to function in the best interests of the public and banking generally. 

As has heretofore been pointed out, it is not infrequent in sm: aller 
communities, in which smaller banks are involved, that the Corpora- 
tion has granted approval—and in certain instances, given financial 
assistance—to transactions, the effect of which was to eliminate one or 
two weak units, leaving only one or two other units in the community. 

On the other hand, the orporation has on frequent occasions en- 
couraged competition by the approval of a second bank in a com- 
munity where the sole existing bank had been following monopolistic 
practices, even though the community might otherwise be deemed to 
be a one-bank town. 

In the zeal to protect the public against the giants of the industry 
effecting monopolistic holdings, we should not penalize the smaller 

banks, and foreclose to them the opportunity they may have to receive 
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fair consideration of their individual problems from the supervisory 
authorities. 

We have given careful consideration to the interpretations of the 
Clayton Act en particularly as contained in the oft-cited 
International Shoe Co. Federal Trade Commission ( (1930) 280 
U.S. 291, 74 L. Ed. 481, ‘60 S. Ct. 89), and we have been advised by 
our Legal Division that the conclusions of this decision are not sufti- 
ciently broad to permit the Corporation to act in the instances here 
enumerated. 

Hence, in an effort at conformity, we withdraw from our position 
recommending the “unduly” terminology, and recommend the other 
terminology, only provided that an appropriate escape clause is used. 
We are supplying the committee with our suggestions as to the apt 
provisions to be included in such clause. 

The CHatrman, I have to proceed to the Rules Committee. Will 
you excuse me. I will return very shortly. 

Mr. Cook. Yes, 

Mr. Roprno (presiding). Proceed. 

Mr. Coox. There has been substantial discussion concerning the 
role of the Department of Justice in the scheme of bank supervision 
and the administration of the powers to be vested under the proposed 
legislation. 

We note from the present provisions of the Clayton Act that, in 
all instances in which supervisory or regulatory authority is vested 
over an industry, the approval of a transaction by the supervisory 
agency removes the transaction from the prohibitions of section 7 
of the Clayton Act, and the Department of Justice is given no juris- 
diction. 

Therefore, we see no basic reason why Justice should have any 
such authority over banking transactions, 

Mr. Marrrz. You say you see no basic reason why the Department 
of Justice should have authority over banking transactions. Doesn't 
the Department of Justice now have such authority under the Sher- 
man Act? 

Mr. Copurn. May I suggest that what we are referring to is after 
the approval has been given, the—shall I use escape clause aguin, 
referring to a different clause, the present provision of your C layton 
Act is that if approval to a transaction is given by several of the 
enumerated departments or agencies, then it takes it out from under 
the provisions of section 7 of the C Clayton Act. 

Mr. Marerz. That would deprive the Attorney General of enforce- 
ment responsibility then. 

Mr. Copurn, It is now true in all the industries that have super- 
vision and regulation, such as those that are enumerated under the 
statute. ‘The banks certainly are supervised as closely as these other 
industries, W e think the same uniform rule should apply. 

Mr. Maerz. The Department of Justice presently has authority 
under the ¢ ‘layton Act over bank mergers ac there by stock acquisi- 
tions; isn’t that right ? 

Mr. Copurn. Yes, presently. They have concurrent jurisdiction 
with the Board. 

Mr. Maerz. Isn’t it true that if the Attorney General does not 
have any say in enforcement of bank merger prohibitions there might 
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be as many different views‘of section 7’s standards and scope as there 
are agencies charged with the enforcement of section 7? 

Mr. Copurn. That suggestion has been made, that it has been rec- 
émmended that the three supervisory agencies be given jurisdiction. 
That has been the practice in granting new banks and other matters 
im which that same division is made that the policies and the con- 
clusions have been rather uniform and we see no reason why the his- 
tory that has prevailed through these 20 years where there has been 
a division of authority would not prevail in this instance. 

Mr. Maverz. You differ with the Attorney General on that. Judge 
Barnes said on this point: 

z Beyond the need for applying section 7 to all bank acquisitions is the problem 
of assigning enfore ement responsibility and providing for pre-bank-merger 


clearance. 
Though Clayton Aet, section 11, vests “authority to enforce compliance” with 


section 7 “in the Federal Reserve Board where applicable to banks, banking 
associations and trust companies,” that provision specifies “the Attorney General 


, 


shall have the right to intervene and appear in said proceeding.” 

This congressional decision to give the Department of Justic some say in en- 
forcement of bank merger prohibitions is firmly rooted in enforcement realities. 
Without this Department's right to intervene, there might be as many different 
views of section 7s standards and scope as there were agencies charged with its 
enforcement. 

The result could well be disparities in view which in turn spell real enforcement 
inequities. Enforcement effectiveness as well requires some procedure for this 
Department’s intervention. Otherwise, in our-overall responsibility for section 
7's enforcement we. would be bound by bank merger precedents we had no voice 
in picking or shaping. 

I wonder if you have any comment on Judge Barnes’ statement? 

_ Mr, Convery. I don’t care to debate with Judge Barnes on this 
matter. We are trying to give you the best of our experience and the 
best of our experience and thought and consideration on this is that the 
end result in reference to transactions of this kind would be best 
achieved if you leave it with the agencies that are familiar with bank- 
ing, that-know the background of each bank, they know the history of 
the management of each bank. 

They know the scope of its activities, that the end result. will be best 
achieved fully if you leave the administration of this portion of it to 
those agencies. May I emphasize again that the application of the 
principles that are enumerated in the six factors of our present law 
which are administered by the three agencies, there has been a com- 
plete uniformity of them and Judge Barnes, not to the contrary, I 
suggest to you that there is no reason to contemplate a different. re- 
action: if these additional responsibilities are placed upon them. 
~ Mr. Roéers. Do you mean by that statement that heretofore :the 
interpretation given by the .F DIC and the others has, as it relates to 
mergers, not run counter to the opinion of the Attorney General ? 

Mr, Copurn. No, sir, I don’t meanthat. Asa matter of fact, pres- 
ently, ’so far as our corporation is concerned, we only have authority to 
pass on mergers where there is a diminution of.capital.or surplus and 
for that reason the current transactions we.screen are few. But in 
reference to new banks and branch applications, we have to apply the 
standards that.are enumerated in our.statute, the six factors and Issay 
that those factors as interpreted and applied by the several agencies 
had a uniform interpretation. . 

Mr. Rogers. You heard the statement made by “Mr. Barnes to the 
effect that if the interpretation can be made by the separate agencies 
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you may have as many separate opinions of section 7 as you have 
agencies interpreting the law. I thought that your statement in con- 
nection with the interpretations meant that the Attorney General and 
the agencies have worked so close together that there has not been a 
variance in their opinion. Is the statement that Mr. Barnes has made 
correct or incorrect that there will be just as many different opinions 
as there are agencies ? 

Mr. Cospurn. We can only determine by projection in the future 
and I say that under the authorities that presently exist between the 
three agencies, 

Mr. Rogers. Yes. 

Mr. Cozurn. Interpreting the same requirements, the same factors 
in reference to these other matters there has been a complete uniformit 
and therefore I would say that history does not follow along wit 
Judge Barnes. It is possible that that could be true. 

Mr. Rocers. Did you say there has been a complete uniformity 
heretofore ? 

Mr. Cosurn. Yes, sir. 

Mr. Rogers. And based upon the history of the past you cannot 
visualize that any time in the future that the thing will come to pass 
that Judge Barnes has told this committee ? 

Mr. Cosurn. I can’t say that there isn’t a possibility of it. 

Mr. Rogers. Oh, sure. 

Mr. Cosurn. I say there isn’t a probability of it. 

Mr. Rogers. And you base that upon the theory that your experience. 
in the operation of your agency and the experience in the other agencies 
will be convincing enou ih to the Attorney General to show him that 
you are right in the conclusion that you reach. That is what you have 
the faith in, haven’t you, more than anything else? 

Mr. Cosurn. At the present time, we have no liaison with the At- 
torney General in the matters that are before us. I don’t know what 
the Attorney General’s opinion is on these bank transactions—we have 
never had the occasion'to discuss them as applied to an individual case. 

Mr. Suearer. Mr. Chairman, may I just interject a thought there. 
We as the insuring agency for all insured banks do review all of the 
examination reports of the Federal Reserve Bank, on State member 
banks and on the national banks, we see through their eyes our insur- 
ance risk. We entirely depend on them. If there is ever a thing that 
can be at odds so far as opinions of individual people are concerned, 
it is on classification of assets. I can say there has never been any 
serious quarrel come up among the three agencies on classification of 
assets, on methods of classifying, on determining uniform procedures 
with respect to examinations. That is one of the tests in my opinion, 
examination reports, and we have never had serious difficulty between 

t 


us. | 

Mr. Maerz. Do you know of any instance wheré a Federal banking 
agency has disapproved a merger on the basis that it) might sub- 
stantially lessen competition ? . 

Mr. Suearer. Do I know of any case where it has been ? 

Mr. Materz. Yes. 

Mr. SHearer. We submitted to you complete list of insured bank 
consolidations. 

Mr. Maerz. We examined it very carefully. 
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Mr. Suearer. I don’t presume there is one in there that has been 
disapproved. That is not saying that there might,not, be. 

Mr. Rogers. You have reference to the formal application so to 
speak ? 

Mr. Suearer. That’s right. 

Mr. Rocers. Naturally you do not have a full knowledge of the in- 
formal conferences that may be held and after-—— 

Mr. Suearer. I can give you many examples of the reverse where 
we have insured branches in a State bank having branches and banks 
where there have been monopolistic practices, I can give you many, 
many cases where there have been new banks insured in those towns 
principally because of the monopolistic methods of the banks in exist- 
ence. Those are very clear in that. That is the reverse, you under- 
stand. 

Mr. Rogers. You granted a couple out my way the last 2 years. 

Mr. Suearer. I hope they were all right. 

Mr. Roptno. Mr. Cook, I would like to direct your attention to a 
statement made by Mr. Barnes yesterday in testifying. He points 
out that it is his feeling that the banking agencies do not have the 
desire to act in these matters in this anticompetitive field. He puts 
it this way. He states: 

When we get into measurement of anticompetitive considerations, very frankly 
some of the agencies that do not deal with those problems of that every day 
do not have—not the experience but the desire to really get into those questions 
that we think they should. 

Do you feel that you possess the actual know-how and the desire 
that Mr. Barnes points out in this situation ? 

Mr. Cook. I will say we have. Not only our corporation but the 
Comptroller offices and the Federal Reserve have the know-how to 
handle these cases and have the desire to have clean, sound competi- 
tion. There are times when competition tends to ruin us, but that is 
beside the point. ‘The desire of the three agencies is to; haye the sound- 
est cleanest banking system that we can possibly have and we think we 
have it now. 

Our banking system is in better condition now than it has ever 
been in the history of the Nation. 

Mr. Maerz. Do you think the Federal banking agencies have the 
experience in dealing with antitrust problems that the Department 
of Justice has? 

Mr. Cook. Possibly our general counsel could give you a better 
answer than I can but I have my own views. 

Mr. Copurn. May I reiterate what I have heretofore stated to you 
personally. I feel that in banking where the corporation has, the 
Comptroller’s office has;and the Fed has a complete knowledge of the 
banks involved in the transaction, of the management, of their history, 
of the scope and nature of their operations, that: you havea knowledge 
there that is much greater than, and can be applied more effectively to 
come to the right conclusion in a better manner than any of the legal 
knowledge of the Attorney General. Now then if this additional 
authority is vested in the agencies, each of them have a legal staff. We 
over in the Corporation are going to have to get busy to study the 
decisions and do a lot of extra work. It is not going to be easy and 
we will probably never know just in detail as much as the Attorney 
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General, but we will have a pretty sound idea of what the decisions 
are, and what the practices are and together apply that with the 
experience and knowledge of the individual banks, we think that we 
will come to a much better conclusion. 

Mr. Maerz. Wouldn’t it be preferable to give that responsibility 
to the Attorney General and thus obviate the necessity for you doing 
a lot of homework on this subject ? 

Mr. Cosurn. I think you will lose the experience and knowledge 
of the bank and the know-how that goes with the banking if you try 
to divide the authority or turn it all over to the Attorney General. 

I think by the proposal it will be turning the whole thing over to 
the Attorney General. 

Mr. Maerz. Apparenty the Federal Reserve Board does not agree 
with you. They take the position that the matter should be turned 
over to the Attorney General. 

Mr. Copurn. We acknowledge there is a difference of position. 

Mr. Materz. They say that because they feel they don’t have the 
knowledge or the expertise antitrustwise. 

Mr. Copurn. We understand there is a difference of point of view 
in this, 

Mr. Suearer. From the State bank supervisor’s viewpoint—and 
you mentioned them before—I know they feel this is injecting another 
supervisory authority over the banking system. 

Mr. Roprno. Would you say that the history of the Federal agencies 
in the banking field would indicate that they would have the desire to 
deal with that problem—this is what Mr. Barnes pointed out. 

Mr. Suearer. I think so. We do the opposite, where there is a 
virtual one-bank monopoly in a town and I think that same desire 
would exist in the reverse effect. I don’t think there would be any 
question about it. 

Mr. McCutxiocu. Let me ask a question there. 

Isn’t your position just a little different when you have the question 
before you of whether or not there should be a merger in a given 
locality and when the question is whether there should be an additional 
bank in a certain locality. To give you an idea of what I have in 
mind, isn’t the first responsibility of your Board the solvency of a 
given bank or the banking institutions of this country and doesn’t 
every other question in effect give way to that primary question ? 

Mr. Surarer. That is true. But they are all hooked up just the 
same. There is no question about it. 

The needs and convenience factor is very closely bordered on the 
monopolistic practices when we investigate them. 

It appears through the needs and convenience factor, a factor that 
is very closely bordering on creating of a monopoly or are we putting 
in too many banks. It is the same eyes you use for both of them. 

Mr. McCuraocu. But again your primary responsibility is the 
solvency of given institution ? it 

Mr. Suearer.: The insured risk. 

uiMr. Coox. Protection of the depositor. 

Mr. Ropino.. You.may proceed. 

Mr, Cook: As'a matter of fact, banks, banking associations, and 
trust companies are carefully supervised at:the present time, and with 
the: provisidns here: under:-consideration added to the currenty re# 
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sponsibilities of the supervisory agencies, the authorities should be 
adequate and complete. 

Any further regulation may become burdensome. All merger, con- 
solidation, and acquisition transactions which would come under the 
responsibility of the Board of Governors of the Federal Reserve 
System or of this Corporation under the current proposals would, of 
necessity, be required to have the prior approval of the State banking 
authority before such proposals could receive the consideration of the 
Federal agencies. 

Many of the States have statutes authorizing the State authorities 
to give consideration to factors similar to those considered by the 
Federal agencies, including the matter of competition and monopoly. 

To require State banks participating in a transaction such as here 
under consideration to obtain the prior approval of two Federal agen- 
cies, in addition to the State authorities, would in our opinion, be 
unjustified. 

The National Association of Supervisors of State Banks has ex- 
pressed objection to the creeping tendency of Federal regulations 
over State institutions under their authority. 

If, in this instance, an additional regulation, which we believe to 
be unnecessary, is imposed upon State institutions, we feel that their 
position is made more valid. 

It would in effect be interjecting an additional supervisory author- 
ity on the State banking system. For these reasons we do not believe 
that the recommendation made by Governor Martin of the Board 
of Governors of the Federal Reserve System should be adopted in the 
legislative program. 

For the benefit of the committee we have prepared a draft of the 
amendments which we deem appropriate to carry out the principles 
herein recommended, which follows generally the provisions and 
terminology contained in H. R. 6405, with the amendments to the 
other existing legislation which will be required in order to provide 
a proper administrative program. 

We appreciate that the congressional committees may give consider- 
ation to an amendment of the Clayton Act, as distinguished from the 
amendments here recommended for the Federal Deposit Insurance Act. 

If congress chooses the latter course, we are desirous of lending our 
assistance in the drafting of proper legislation that would carry out 
this purpose. For that reason, we are submitting an auternate pro- 
posal, which would provide for the same results to be obtained through 
this course. 

However it is our considered judgment, after detailed study that 
the purposes of regulation and control over the practices of banks 

can best be obtained by the enactment of the proposals for the amend- 
ment of section 18 of the Federal Deposit Insurance Act. 

Mr. Materz. Would you be in favor of an amendment to 18 (c) of 
the FDIC Act coupled with H. R. 5948, which merely amends section 
7 of the Clayton Act to make it applicable to asset acquisitions by 
banks ? 

Mr. Cook. I don’t quite get that. 

Mr. Marerz. They are two separate bills. 

Mr. Cosurn. I appreciate they are two separate bills. But if you 
amend 18 (c) I see no necessity for amendment to the Clayton Act too. 
In other words you cover the situation by 18 (c). I think there are 








70 BANK MERGERS 


some minor amendments that go along and we have suggested them. 
But I feel that any major provision of the Clayton Act 

Mr. Materz. What would your position be on H. R. 5948 without 
an amendment to 18 (c) ¢ 

Let me add this proviso: Provided that exclusive enforcement 
responsibility were given to the Attorney General and taken away 
from the Federal Reserve? 

Mr. Cospurn. We don’t think the jurisdiction belongs in the Attor- 
ney General. We think that the best results can be obtained through 
the bank supervisory agencies. 

Mr. Matrtz. You say the best results What would your position 
be on H. R. 5948? I know it is not a perfect bill insofar as you are 
concerned. 

Mr. Cospurn. I think we would be opposed to it. 

Mr. Maerz. I am talking about the position of the Corporation. 

Mr. Cosurn. The corporation would be opposed to it. 

Mr. Maerz. On the basis that an amendment to 18 (c) would be 
preferable? 

Mr. Copurn. Yes, sir. 

Mr. Cooke. Just one more sentence and that is this, we have sub- 
mitted a letter to the committee containing statements similar to those 
herein outlined, together with our suggestions in reference to the word- 
ing of the enactments, which I have discussed and recommended. 

That, Mr. Chairman is the statement. 

Mr. Roprno. Thank you kindly, Mr. Cook. 

Mr. Coox. Thank you for your consideration, Mr. Chairman and 
gentlemen. 

Mr. Roptno. The next witness is Mr. Ray M. Gidney. 

Mr. Gidney ? 


STATEMENT OF RAY M. GIDNEY, COMPTROLLER OF THE CURRENCY, 
ACCOMPANIED BY L. A. JENNINGS, FIRST DEPUTY COMPTROLLER 
OF THE CURRENCY 





Mr. Gipney. Mr. Chairman, I would like to present Mr. Jennings, 
First Deputy Comptroller. 

May I first say that I am pleased to have the opportunity to appear 
before this committee once again. The subject which you have under 
consideration is not only a difficult one, but one which is very im- 
portant to bankers and bank supervisors everywhere. 

We appreciate the time and effort which you gentlemen are devoting 
to a banking problem. 

When I last appeared before this committee I outlined in some 
detail our views concerning the present competitive situation in the 
banking industry, and the effect of the recent, widely publicized 
mergers upon the industry and the country. 

I will not further elaborate upon that subject, but I would like to 
repeat something I said at that time: 


We believe the conclusion is unavoidable that credit facilities are more readily 
available to borrowers, large or small, than ever before. Competition between 
banking institutions has increased rather than diminished in recent years, and 
has been supplemented by increasing activities of other lending agencies. It 
continues to be active and effective. 
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Nevertheless, a number of large bank mergers which occurred within 
a short period of time during the past 6 months has caused a great 
deal of discussion among bankers, financial writers, and the public 
generally. 

A number of bills have been introduced to the Congress, all de- 
signed to make the merger of banks subject to more stringent controls, 
and more directly responsive to the antitrust policies of the Congress 
as expressed particularly in section 7 of the Clayton Act. 

It is to discuss these bills, and particularly H. R. 5948, that you 
have asked me to appear before you today. 

It is proposed, through H. R. 5948, to amend section 7 of the Clayton 
Act to prohibit specifically the acquisition of bank assets by other 
banks, when the effect of such acquisition, in any section of the coun- 
try, may be substantially to lessen competition, or to tend to create 
a monopoly. 

Other bills have been introduced to accomplish the same general 
results. H. R. 6405, which was introduced by the chairman, for exam- 
ple, would also subject bank mergers to prohibition if they would be 
contrary to antitrust policy, but would place that prohibition in the 
banking statutes, as an amendment to section 18 of the Federal Deposit 
Insurance Act. 

We are in accord with the general purpose of H. R. 5948. We have 
no objection to the principle that the acquisition of one bank by an- 
other through purchase, merger, or consolidation should not be per- 
mitted if the effect of the acquisition may be substantially to lessen 
competition. It is no less important to have competition in banking, 
when this can be done soundly, as it is in other fields of commerce and 
industry. 

We do not agree, however, that the correct approach to whatever 
problems may exist in connection with the antitrust aspects of bank 
mergers is through an amendment to the Clayton Act. 

It is our firm belief that more effective administration of the law 
and fulfillment of the policy of the Congress with respect to such an 
important matter as control over merger of banks can be achieved by 
use of the banking statutes, and the experienced and technically 
knowledgeable control of the bank supervisory agencies. 

Mr. Maerz. Mr. Comptroller, from 1890 to the present bank merg- 
ers have been covered by the antitrust laws and particularly by the 
Sherman Act. Is it your view that a different policy should be 
adopted now ? 

Mr. Gipnry. I haven’t any suggestion for change in the Sherman 
Act. Nor is any change suggested ; am I right? 

Mr. Maerz. You made the statement that control over mergers of 
banks can be achieved by use of the banking statutes; is that in lieu 
of the antitrust laws? 

Mr. Gipnry. I am not well equipped to debate with you on the Sher- 
man Act. Isn’t the Sherman Act against the fact of monopoly ? 

Mr. Materz. And restraint of trade. Combinations and mergers. 

Mr. Gipney. It is against the fact. 

Mr. Maerz. Yes, indeed. 

Mr. Gipney. It is against the fact of it. I have lived with it all my 
life I suppose, under that and have not been always conscious of it 
but that has been there. 
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Mr. Maerz. I draw the inference from your statement that control 
over mergers of banks can be achieved by use of the banking statutes 
as meaning that the banking statutes should insofar as banks are con- 
cerned supersede the antitrust laws. 

Mr. Gipney. I don’t think they supersede the Sherman Act. 

Mr. Maerz. The Clayton Act does nothing more or less than sup- 
plement the Sherman Act. 

Mr. Gipnrey. Very well, then it is possible that the banking act 
can supplement the Sherman Act; isn’t it? 

Mr. Mauerz. That would be a novel twist. 

Mr. Gipney. Our thought is that the purpose of this legislation 

can be best attained by keeping banking matters in the banking act 
and in the banking supervisory authorities. 

Mr. Ropino. But if the best result may be attained under the Clay- 
ton Act, don’t you believe that that is where it belongs ? 

Mr. Gipney. I am hopeful that the best result can be attained and 
my belief is that the best result cannot be attained under the Clayton 
Act but can be attained under an amendment to the banking act. 
That is only my opinion and I can only give you what I believe. 

H. R. 6405, which Chairman Celler introduced, as a bill— 
to provide safeguards against mergers of banks where the effect may be sub- 
stantially to lessen competition, or to tend to create a monopoly, 
would achieve that end through the use of the banking statutes, and 
by placing the administrative responsibility upon the bank super- 
visory agencies. 

This bill makes all bank mergers subject to the approval of the 
appropriate Federal banking agency, and provides that the Comptrol- 
ler of the Currency, the Board of Governors of the Federal Reserve 
System, and the Federal Deposit Insurance Corporation shall not 
consent to mergers of banks coming within their respective jurisdic- 
tions if the effect may be substantially to lessen competition, or to 
tend to create a monopoly. 

H. R. 6405 maintains the division of authority between the three 
Federal bank supervisory authorities, and each has sole and exclusive 
authority within its field of operation. We strongly prefer that the 
application of antitrust principles to bank mergers be accomplished 
by a law such as H. R. 6405. 

Mr. Materz. Your position essentially is this. You favor the pur- 
pose of 5948, but you have some difference of opinion with the Fed- 
eral Reserve Board as to how that purpose can best be accomplished. 

Mr. Gipney. We have some difference of opinion. 

Mr. Maerz. All the agencies of Government have the same thought, 
legislation is necessary. 

“Mr. Gwney. We agree on that. 

Mr. Marerz. And that present law is inadequate to cure this prob- 
lem. 

Mr. Gipnery. That the present statute does not apply to these 
problems. 

Mr. Maerz. It is your position that a bank merger should not be 
approved if the effect is to substantially lessen competition / 

Mr. Gipnry. We are recommending that and we recommend the 
adoption of the language which TI come to in the next paragraph that 
it shall not. I think I come to that in a moment. 
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The Cuarrman. Proceed. 

Mr. Gipnry. The enactment of H.-R. 6405 would remove the two 
shortcomings which have been said to exist in the present law. First, 
there would no longer be the possibility that bank mergers could be 
effected without review by any Federal agency. Some of the largest 
bank mergers in recent months have been accomplished in such a way 
that no Federal approval was required, but should H. R. 6405 be en- 
acted this would no longer be possible. 

Second, clear statutory direction would be substituted for what 
now exists only by implication—the duty of the Federal banking 
agencies to consider whether, in any section of the country, the effect 
of a merger may be substantially to lessen competition, or to tend to 
create a monopoly. In fact, the bill says that the agency shall not 
consent to the merger where such a situation exists. 

We believe that such an absolute prohibition is too strong, and that 
the nature of the banking business, its status as a highly regulated 
industry, and its intimate relationship to the economic fortunes of 
the communities served, require an exception to the general prohibi- 
tion. 

Testimony has been given before this committee calling attention to 
the fact that there are instances where the three Federal bank super- 
visory agencies must have authority to approve a merger of banks 
where it is in the public interest to do so, notwithstanding that such 
merger may involve a substantial lessening of competition. 

Such instances do occur from time to time where the necessity for 
merger to avoid the possibility or probability of ultimate failure must 
outweight the lessening of competition. It is essential to include pro- 
vision to permit the merger of banks in such cases. 

In addition H. R. 6405 would provide specifically, for the first time, 
that in considering a merger the supervising agency should consider 
the factors enumerated in section 6 of the Federal Deposit Insurance 
Act. 

The applicable factors from this section are: 

(1) the financial history and condition of the bank; 

(2) the adequacy of capital structure; 

(3) future earnings prospects; 

(4) the general character of management; and 

(5) the convenience and needs of the community to be served. 

Surely, if we are to maintain a sound banking system, a considera- 
tion of these factors in determining whether approval shall be given 
for a merger is fully as important as a consideration of the competitive 
aspects of the transaction. 

rhe Office of the Comptroller, and I believe I can say the other bank- 
ing agencies, have always given meticulous consideration to these 
factors in studying w merger proposal, just as they have considered 
the question of whether the merger would substantially reduce com- 
petition. 

Nevertheless, we believe that having specific directions in the law 
will be of some assistance in carrying out our duties in connection 
with mergers. 

Furthermore, since H. R. 6405 would make it unlawful for the 
agency to grant consent in cases which may result in a substantial 
lessening of competition, a failure to follow the standards set forth 
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would, if the bill were to be enacted, enable the Attorney General to 
bring action to force compliance with the statutory standards. 

Mr. Maerz. On that point your raise, Mr. Comptroller, the Attor- 
ney General’s office disagrees. 

r. Gipney. I noticed that in reading Judge Barnes’ testimony. 

Mr. Materz. They take the position that they would not have 
authority under 18 (c) of the FDIC Act to force compliance with 
the statutory standards. 

Mr. Giwney. I notice that. Our counsel has told us this is right. 
I have been encouraged in listening to the proceedings this morning 
to think that that is reinforced by what you have said about their 
underlying authority under the Sherman Act which certainly resides 
with them. So I can only say that we believe that if we do not our 
duty under this proposed law we would be subject to review and we 
would expect and be willing to be subject to review. 

Mr. Matetz. Review by whom? 

Mr. Gipnery. I suppose it would be by the Attorney General who is 
the chief law officer of the Government. 

Mr. Maerz. But he has said he has no authority for review. 

Mr. Gipney. But you have said he has lots of authority under the 
Sherman Act. 

The Cuarrman. There the tests and criteria are very narrow and 
under section 7 of the Clayton Act they would be a little broader and 
provide more jurisdiction. 

Mr. Gipney. Our counsel have told us they think he would have 
authority to review us if we were on the wrong side and took arbi- 
trary and capricious acts. Apparently there is a difference of opin- 


ion there. But we believe in the principle of a ere review. And 
we expect our actions to be subject to review if we don’t do the job 
right. 


‘he CuatrrMan. Proceed. 

Mr. Gipney. We have several objections to H. R. 5948. As I have 
already said, we do not believe that specific reference to banks in 
section 7 of the Clayton Act is a desirable method of handling the 
problem. Federal regulation of banking has always been con- 
sidered—I think the regulation of banking goes farther back in our 
history than that of any other type of business—and we think neces- 
sarily so, to be a specialized field, and has always been handled b 
what are substantially a unified group of laws—the National Ban 
Act, the Federal Reserve Act, and the Federal Deposit Insurance Act. 
We feel that any new regulatory laws should be made a part of these 
statutes. 

Furthermore, if H. R. 5948 were to be enacted, the Board of Gov- 
ernors would, because of the provisions of section 11 of the Clayton 
Act, be vested with the authority to enforce the prohibitions of the 
amended section 7 with respect to all bank mergers—there is con- 
current enforcement jurisdiction in the Department of Justice. 

Mr. Maerz. Under the Federal Reserve Board proposal the re- 
sponsibility would be vested in the Attorney General so that difficulty 
would not arise. 

Mr. Gipney. Yes. We are dealing with the proposed law as we 
have it. Their proposal would change that of course. It is our view 
that such a law would unwarrantedly and unnecessarily unbalance the 
dividing of authority which presently exists between the Comptroller 
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of the Currency, the Board of Governorrs, and the Federal Deposit 
Insurance Corporation, with the result that where now no one of these 
three Federal bank supervisory agencies has authority over another 
in any important respect, hereafter the Board of Governors would 
have supervisory authority paramount to that exercised by the 
Comptroller and the Federal Deposit Insurance Corporation with 
respect to bank mergers coming within the jurisdictions of the latter 
two agencies under existing Federal status. 

Mr. Maerz. I take it this objection would be overcome by the 
Federal Reserve proposal. 

Mr. Gipney. It would not apply to that particular form. We 
would have a new objection. 

Mr. Maerz. You would have a new objection but you would not 
have this one? 

Mr. Gipney. Yes, sir. In conclusion, we believe that whatever 
problems may exist in connection with the antitrust aspects of bank 
mergers can best be dealt with by legislation such as H. R. 6405, 
with the single amendment to permit the bank supervisory agencies 
to approve mergers, despite the competitive situation, in cases where 
such action is necessary to avoid the possibility or probability of ulti- 
mate failure. 

That was the formal statement we had prepared for you, Mr. 
Chairman. 

The Cuaimrman. Apparently everybody is in favor of the principle 
of the legislation 

Mr. Giwney. I think that is true. 

The Cuarrman. We are advocating. Everybody seems to have a 
different approach to it. 

Mr. Gipney. Mr. Chairman, I think that is true. Perhaps I should 
have had that written down, but I suppose we in the supervisory 
agencies think we know our job. Our people have been at it a long 
time. We do know the subject and we know the people and we know 
those things. You saw a little objection which I indicated there to one 
of these things coming to us and then having to go to the Federal 
Reserve. 

The objection would be just as bad if it were the other way. That 
objection is that you have to run two gantlets. You have two Gov- 
ernment agencies taking a hand init. It is a good deal like setting up 
a combination lock and with the most minute failure to turn to eac 
number correctly it doesn’t work. That is fundamentally the diffi- 
culty we see. 

The CuarrmMan. You have that now under certain circumstances. 

Mr. Gipney. We have it in some measure. We don’t want to make 
more of it. We don’t have it so much for the national banks because 
they come directly to us and that is that. 

Mr. Roprno. Mr. Gidney, there is no doubt in my mind at least that 
you people in the Federal banking agencies are undoubtedly ac- 
quainted and most intimately acquainted with all the intricacies of 
banking and can give proper consideration to many of these problems, 
but on the issue of antitrust do you honestly feel that your people 
are equipped to deal with that question ? 

Mr. Gipney. Antitrust is a deep subject and I am in the presence 
of experts and I am not going to step off the deep end on that. 
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Mr. Roprno. As Mr. Barnes pointed out, the question seems to be 
one of desire to deal with a situation of this sort here, and it would 
seem to me that the history of the Federal banking agencies is not a 
question of enforcement or anything of that sort but actually of bring- 
ing about a more healthy situation in banking. 

Mr. Gipyey, I assume that is the purpose of the committee. I 
assume that is the purpose of the Department of Justice and ourselves 
and everyone. There may be a difference—there seems to be some 
difference of opinion how we can best accomplish it. 

Mr. Ropino. And who can best accomplish it ¢ 

Mr. Gipnry. Frankly, 1 don’t believe that a group of lawyers sit- 
ting in the Department of Justice who have had lots of experience in 
antitrust work, in a myriad of fields, have the grasp of the banking 
business necessary to enable them to do a good job on that. We start 
with the fund of knowledge that it would take them a long time to 
acquire in any particular case. 

Mr. Roprno. Would you say that the antitrust question is a general 
question which can be broken down into various fields which is where 
you find an area of disagreement because you feel that bank mergers 
should be actually confined within the banking statutes ? 

Mr. Gipnery. I think if you set up in the banking statutes a clear- 
ent—and I think this bill 6405 was an admirable ‘clearly expressed 
bill—if you set up clearly expressed rules for us, we can follow them 
and you don’t need to subject the industry to going through two 
Government agencies everytime a merger comes along. 

I think that is not for the best interest of the banking business and 
the banking business—I don’t want to pull one of these things that 
embarrasses you afterward—lI don’t want to get a back kick. 

But what is good for the banking industry has some relation to 
what is good for the countr y. 

The Cuamman. How many mergers were there in the past year, 
refresh my recollection. 

Mr. Gipnry. I have a list which was handed to me by Senator 
Kilgore. I think it was 207. 

The Crarman. That came before your office? 

Mr. Gipney. Oh, no. The number of bank mergers for 1954, FDIC 
and given in the FDIC annual report as 207, that was for 1954. 

The Cuarrman. That was the number that came before you? 

Mr. Gipney. No; that was the total. 

We had—this is the period from 1950 to May 1, 1955, that was 5 
years and 5 months—there were 386 involving national banks, which 
came before us for approval. There were 118 national banks going 
the other way which we did not have the opportunity to approve. 

The CuarrmMan. There were more than that number which did not 
have to come to you. 

Mr. Gipnrey. Yes. We had in this material we submitted 118 which 
went into State institutions. 

The Cuarrman. As far as I know, though, there was no merger that 
was disapproved by you? 

Mr. Gipney. I have been scolded a little on my statement to you 
on that. We have no case where we have for mally clisapproved one. 
1 have been scolded by some of the folks who say “you turned us down 
informally.” 
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The CHatrrMan. You mean there have been some informal discus- 
sions, discouragements ¢ 

Mr. JenNriNGs. That is correct. 

Mr. Gipney. I would like to read you a memorandum. I would just 
like to omit the names. This is from one of my staff. These two bank 
officers called at my office to discuss a proposed consolidation of the 
two banks. 

The CHatrmMan. That was several years ago? 

Mr. Gipney. This is fairly recently. I quote: 

They explained that the consolidated institution would permit the granting 
of somewhat larger loans to customers in the town and trade area and would 
facilitate the building up of a larger and more serviceable trust company and 
would result in more economical operation. 

The conversation developed the fact that their town has a perma- 
nent population of 12,000 and because of certain institutions being 
there has a year-round population of approximately 20,000. How- 
ever, the population from a banking standpoint would have to be 
regarded as being closer to 12,000, The town is served only by the 
two subject institutions. It is necessary to travel 10 miles in one 
direction and 30 miles in another to find competitive banking institu- 
tions. 

I told the two gentlemen that in my opinion the Comptroller would be unable 
to approve the proposed consolidation as it would result in eliminating all 
banking competition in their town. 

This would be contrary to the principles enunciated by the Congress in 
section 7 of the Clayton Act. 

There is more but that is the substance. 

The CHarrman. That was a comparatively small town? 

Mr. Gipney. 12,000, yes. 

The CHARMAN. Were there any such informal discussions and 
informal discouragement in cities of over a million in population? 

Mr. Gipney. I don’t believe there has been in cities over a million. 
I think I mentioned before the committee before that there had been 
a case of a quite large one in the Southwest which was discussed 
and which we had under consideration and which they decided not 
to proceed with. 

That would have been a fairly sizable institution. It was not a 
city of over a million, however. 

The Cuarrman. Thank you very much, Mr. Gidney. I appreciate 
your coming here. 

This will terminate the proceedings for this morning. Senator 
Sparkman, of Alabama, was expected to be here and give his opinion 
on this bill. Unfortunately he cannot be here this morning. 

I am informed by his office that he could be here at 2:30 if it is 
agreeable. 

We will adjourn to 2:30 this afternoon and then we would hope 
to close the hearings. 

(Whereupon at 12 the committee recessed to reconvene at 2:30 
p- m.) 

AFTERNOON SESSION 


The Cuarrman. The meeting will come to order. 
_We are happy to note the presence of our former colleague, now a 
distinguished member of the other body. 
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Senator, we would be very, very glad to hear from you. 

Senator SparkMAN. Thank you. ; 

The Cuarrman. I assure you it is always a pleasure to have you with 
us. 
Senator Sparkman. Thank you, Mr. Chairman. 
The Cuarrman. It is always a pleasure to have you back in our fold. 


STATEMENT OF HON. JOHN SPARKMAN, A UNITED STATES SENATOR 
FROM THE STATE OF ALABAMA 


Senator SparkMAN. It is good to be here, and I am indeed grateful 
to you for this opportunity to present my views on certain subjects 
which you have been studying and are now studying. 

You are searching for answers to questions which have long con- 
cerned me and I am hopeful that you will be successful in taking some 
prompt action in halting and reversing trends in our economy which I 
feel are dangerous to the continued vigor of our economic system. In- 
cidentally, I shall also take this opportunity to propagandize a bit for 
several pieces of legislation which I have introduced in the Senate in 
my attack on these problems. 

Your schedule and mine have been at cross-purposes, it seems, for 
I have been unable to appear before you when you were considering 
other specific areas about which I feel strongly. Therefore, with your 
indulgence I shall go somewhat beyond the field of mergers in the 
banking industry in this statement. 

Asa frame of reference for my remarks here today, I wish to review 
the public policy which has determined the rule played by free enter- 
prise in the commercial affairs of our Nation. In essence, this policy 
holds that, through the maintenance of free and fair competition, the 
orderly development of a vital and prosperous economy will be as- 
sured. Every citizen, no matter how ‘ently every business, no matter 
how small, is entitled, by virtue of this policy, to enter freely any mar- 
ket and, once within, to compete on just and equal terms with those 
already there. Every interference with or potential encroachment 
upon the precious principle thus established must be stoutly resisted. 
Only by such action can the market place remain free and accessible 
and, consequently beneficial to the Nation, consumers, producers, and 
merchants alike. That confidence in this policy has not been misplaced 
seems evidenced in the sound and givorous growth experienced in the 
history of our Nation. 

In accord with this public policy, the function of our antitrust laws 
is to safeguard the principle of free enterprise. This point was co- 
gently summarized by Judge Learned Hand in the celebrated Alcoa 
case where he observed that the basic policy and primary purpose of 
the Sherman Act was, to quote his words— 
to perpetuate and to preserve, for its own sake and in spite of possible cost, an 
organization of industry in small units which can effectively compete with each 
other. 

Similarly, free enterprise is furthered in the Clayton Act which 
grants authority “to arrest the creation of trusts, conspiracies, and 
monopolies in their incipience and before consummation.’ 

At this point, I wish to emphasize what the public policy underlying 
the antitrust laws means to small business. To do this will bring into 
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proper focus the reasons why I am somewhat apprehensive of certain 
trends in today’s business life. 

While serving as chairman of the Senate Select Committee on Small 
Business, I have become firmly convinced that no group benefits more 
consistently and more substantially from the antitrust laws than does 
small business. In that competition secured by antitrust enforcement 
lies the basic protection of our small-business men. Through free 
competition, the small-business man finds the opportunity to buy his 
supplies and to sell his products on fair and equal terms. So long 
as free competitive conditions are maintained, the small-business man 
can translate business profits into a decent standard of living for him- 
self and for his employees. However, when antitrust enforcement 
deteriorates, thus allowing competition to be lessened, the continued 
existence of small firms is put in serious jeopardy. 

In view of the especial significance which the principle of free com- 
petition holds for small business, I am keenly aware of any threat 
raised against it. This explains my concern over the increasing number 
of mergers currently plaguing the Nation’s industrial and commercial 
life. The trend toward economic concentration is developing at a 
rapid pace. Almost every day’s newspaper carries the announcement 
that two or more of our blue-chip companies have consolidated or are 
about to consolidate their forces into a single stronger enterprise. 
Such mergers are taking place in almost every important industry. 

The competitive evils inherent in unrestricted merger activity are 
such that they demand prompt and effective action for curbing the 
trend toward economic concentration. To this end, I have recently 
introduced legislation which I am pressing for action during this ses- 
sion of Congress, since it will be useful in blocking mergers which 
lessen competition or tend to create monopolies. 

My bill, S. 2075, contains two major sections. The first section, I 
am pleased to note, is similar in principle and purpose to the Celler 
bill, H. R. 5948, in that it is designed to bring within the purview of 
section 7 of the Clayton Act those bank mergers effected by asset 
acquisition. The second section of the bill requires that the Attorney 
General and the Federal Trade Commission or other appropriate au- 
thority be notified 90 days in advance of any proposed merger involv- 
ing any party which has assets of over $1 million. 

The proposal to bring bank mergers by assets acquisition under the 
jurisdiction 

The CHarrman. Senator, that second section, is it applicable to 
banks as well as nonbanks? 

Senator SparKMAN. The second section applies to all mergers, yes. 
The first relates to banks, as asset acquisition by banks now are not 
subject to section 7, as you know, of the Clayton Act. 

The second section would require, in the case of all mergers, that 90 
days’ notice be given to the appropriate agency. 

The Cuarrman. Proceed. 

Senator SparKMAN. I may say that following the introduction of 
the bill, I wrote a letter to the chairman of Senate Judiciary Commit- 
tee, Senator Kilgore, in which I stressed the point that the second 
section was applicable to mergers of all business and not just to those 
of banks 
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The first part is applicable to banks in order to bring them under, 


and if they are once under, then they fall in the same category that 
business generally would be under, under section 7. 

The Cuarrman. That is, however, if any one of the merged banks 
or corporations have assets of more than $1 million, then they must 
satisfy those provisions of section 2? 

Senator SparKMAN, That is correct. 

Shall I proceed ? 

The CHarrMan, Yes. 

Senator Sparkman. The proposal to bring bank mergers by asset 
acquisition under the jurisdiction of the C layton Act was endorsed by 
Assistant Attorney General Stanley N. Barnes in his recent testimony 
before both the Senate Small Business Committee and the Banking 
and Currency Committee, and if I understand the newspaper accounts 
correctly, he has endorsed that same principle in testifying before 
your committee. 

Although the Sherman Act could probably 

Mr. Keratine. As has Mr. Howrey, the Chairman of the Federal 
Trade Commission. 

Senator SparKMAN. Oh, yes. Well, I am glad to know that. I 
understood that this was in line with his recommendation, although, 
I will say although he has not testified before our committee on it. 

Although the Sherman Act could probably be used against many 
bank mergers by asset acquisition, I believe that an amended section 7 
of the Clayton Act would provide a much more effective weapon. The 
Clayton Act can be invoked long before a Sherman Act violation has 
developed. 

Quite frankly, I have been amazed at certain statements attributed 
to key Government officials concerning the immediate and long-run 
impact of recent mergers in the banking industry. I do not wish my 
remarks to carry any partisan flavor or to convey a blanket indictment 
of the administration presently in power. I can point to the non- 
partisan record of achievement of the Senate Small Business Com- 
mittee to vouch for my own feelings in this regard. Furthermore, I 
personally feel that Judge Barnes is a vigorous and effective guardian 
of the economic rights of citizens. On the other hand, some of his 
colleagues in the executive branch of the Government have allowed 
one giant bank after another to merge into supergiants without a word 
of protest. One of the witnesses before your committee has been 
quoted as saying that the concentration of the bulk of banking re- 
sources in New York C ity is not too bad, since that city is at the center 
of our commercial life. 

Now, Mr. Chairman, I cannot discern the logic of that statement. 
It is possible that the Nation could not be too ‘drastically injured if 
all the banks in Huntsville, Ala., my hometown, merged into one 
institution, but how can anyone fail to recognize the import of bank- 
ing concentration in New York City? The same official also was 
quoted as saying that competition in banking would be helped, not 
hindered, when two of the largest banks in Philadelphia merged to 
give that city its first billion-dollar bank. How could such a move 
help competition ? 

Mr. Keating. Senator, perhaps you have not been advised that 
Judge Barnes in his testimony before us yesterday, I think, said that 
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both the Chase Bank merger in New York and the Philadelphia bank 
merger were now presently under scrutiny by his Department for 
possible violation of the Sherman Act. 

Senator SparkMAN. Well, I will say that when he testified before 
our committee he told us that the Chase merger would be scrutinized. 
At that time the Philadelphia merger had not gone through; in fact, 
I had not even seen any announcement of the proposal. But he did 
state that the Chase Bank merger would be carefully studied, and that 
others would be from time to time, and it was at that time that he made 
this recommendation with reference to bank mergers that they ought 
to be—— 

Mr. Keating. He was not the one you referred to as having 
made—— 

Senator SparkMAN. That was Mr. Gidney. 

The Crairman. The Comptroller of the Currency. 

Senator SPARKMAN. It was the Comptroller of the Currency, yes. 

Therefore, I feel that the Department of Justice should be given the 
power to scrutinize all bank mergers through asset acquisition and pro- 
ceed against those which have an adverse effect on competition through 
section 7 of the Clayton Act. 

As has been mentioned, S. 2075 also provides that notice of merger 
plans be given the Attorney General and the Federal Trade Commis- 
sion, or other appropriate authority, in the event that any proposed 
merger involves a party having assets of a million dollars or more. 
One purpose of requiring notification is to allow the enforcement 
agencies to study the antitrust implications of a merger before its 
consummation. The notice will also enable the enforcement agencies 
to keep informed of all significant mergers. No longer will they have 
to rely upon the hit-or-miss method of scanning the newspaper in order 
to find out where competitive threats exist. 

The CrarrMman. Does your bill provide only for notice and then 
after a specified time if there is no action taken by the Federal Trade 
Commission and/or the Department of Justice, the merger may be 
finalized ? 

Senator SPARKMAN. The bill that I introduced provides for the 90- 
day notice. We do not provide for any other action, but we do have 
a provision in there that failure to take action shall not prejudice the 
case so far as these agencies are concerned. 

The Cuatrman. In other words, it is simply a notice ? 

Senator Sparkman. That is all. 

The Cuarrman. And then what happens? 

Senator SparKMAN. It gives the Department of Justice or the Fed- 
eral Trade Commission or any other agency that might be concerned 
a right, an opportunity, to, within 90 days check into this and, I should 
think—now I am just thinking out loud—I should think if they saw 
something that was suspicious they could, perhaps, start some action to 
stop it before it has actually been consummated. But failure to act 
shall not be prejudicial to any action they might see fit to take after it 
has been consummated. 

The CuairMan. Well, the language refers to failure of the Attorney 
General or the Federal Trade Commission to interpose objection. 
They would have the right to object to the merger as well, if necessary, 
to start action? 

Senator Sparkman. Yes, that is right. 
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Of course, my thought would be that there might be several differ- 
ent ways of interposing those objections. 

I should think, if I were a merging corporation, and the Attorney 
General, Mr. Chairman, threw a red flag at me, with a simple notice 
or question mark, I think I would proceed with that merger very 
cautiously. 

The CuatrmMan. But they, nontheless, can go forward with the 
merger, at their peril? 

Senator SparKMAN. Yes; there is nothing to prevent it unless, of 
course, some legal action were initiated to enjoin the merger. There 
is nothing here to say that they cannot proceed with the merger. 

The only requirement on the company is that they give this notice 
so that the Government agencies may have time to take whatever 
action they see fit to take. 

If they fail to take action they shall not be estopped from acting 
later if they see fit to do so. 

The Cuarrman. Even if the Government does take some action and 
interposes an objection, they still could go forward 

Senator SparKMAN. Oh, yes. 

The CHarrMan (continuing). At their peril. 

Senator SparKMAN. Yes, that is right. 

The CuHarrMan. Some suggestions have been made that in the cases 
of corporations having a certain amount of assets, before they can 
merge they must notify the authorities that you have mentioned, and 
then if they have assets of even a larger amount, after the notification 
they cannot consummate the merger without the consent of either the 
Federal Trade Commission or the Department of Justice. 

But in the latter 

Senator Sparkman. As a matter of fact, I rather feel myself, Mr. 
Chairman, to be perfectly frank with you, that 90 days is a very short 
time for a big merger. I am not certain how—I would like to know, 
I would like to hear, the case on both sides as to whether or not a 
merger should actually be held up and require approval. I am just 
not prepared to state my own opinion one way or the other at this time. 
I can see advantages in it. 

On the other hand, I can see hardships that might be worked out. 
I think it is a matter that would have to be weighed very carefully. 

The CHarrman. It must be weighed. I do not, merely by reciting 
this proposal, advocate it. 

Senator SpaARKMAN. Yes. 

The Cuarrman. I want to ask also, suppose no notice is given under 
your bill, what happens then? 

Senator SparkMAN. Well, I suppose action could be taken. 

The Cuartrman. There is no sanction. 

Senator SparKMAN. No; there is no penalty provided. 

Mr. Kratinc. You make the merger ineffective and anybody invest- 
ing in securities of the merged institution would do so at some peril. 
Any bond attorneys examining merger proceedings where they had 
failed to give that notice would raise a very serious question. I 
cannot conceive of any lawyers putting through a merger with just 
that language in it, without complying with it. 

The Cuatrman. It is not illegal not to comply. 

Senator SparkMan. It is not what? 
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The Cuarrman. It is not illegal, is it? I want to know. Is it 

illegal not to comply? 

enator SpaARKMAN. I would say not under this. This is one that 
calls for cooperation, and without the cooperation I suppose there 
would be no illegality. 

Mr. Keatine. It says that no corporation may acquire the assets 
until 90 days have passed after delivery of a notice of proposed acqui- 
sition. If the notice of proposed acquisition is not given to these two 
agencies, a valid and legal merger would not take place. 

Senator Sparkman. If I were the attorney for either one of the 
merging companies, I certainly would not approve it until compliance 
has been given, because even though there is no penalty, it certainly 
raises all of the questions as to whether or not the law has been 
complied with so far as antitrust provisions are concerned. 

The Cuarrman. I think Mr. Keating’s interpretation is right; I 
think that would be illegal because there is a prohibition against the 
acquisition unless as a condition precedent, you gave a notice. I think 
it would be illegal although there is no sanction. 

Senator Sparkman. There is no penalty provided, that is correct. 
But lots of times the penalty of nonconformance, and the consequences 
growing out of that amounts to more than a fine that may be imposed. 

To illustrate this point, I shall briefly refer to the Antitrust Divi- 
sion’s decision to disapprove the proposed merger of Bethlehem Steel 
Corp. and Youngstown Sheet & Tube Co. in 1954. Notwithstanding 
the fact that the merger might not have violated the Sherman Act, the 
Division warned that it would violate section 7 of the Clayton Act. 
The Division held that the probable effect of the merger would be to 
eliminate substantial competition between the second and sixth rank- 
ing steel companies. 

Once a merger has taken place, the only practicable remedy is to 
restore the parties to their former positions. But here time becomes 
a formidable opponent. The longer the time since the merger was 
effected, the more difficult it is to persuade the courts to order dissolu- 
tion. Some 2 or 3 years after the deed, courts are most reluctant to 
try to “unscramble the egg.” Of course, there is a sound equitable 
basis for this position of the courts. 

But different considerations would apply in a case where merger 
plans were carried out despite a warning that such action would 
warrant enforcement proceedings. The parties to a merger under 
such circumstances would be acting at their peril. The value of this 
pepooaen seems evidenced in the aforementioned merger case of 

ethlehem and Youngstown. There, the Justice Department de- 
clared its disapproval of the merger planned long before either party 
had acquired vested interests in the combine or had substantially 
changed its position. Apparently, a word to the wise was sufficient 
because the proposed merger has not been consummated. I am hope- 
ful that my: so-called prior notice procedure will have similar bene- 
ficial results. I want to see harmful mergers stopped before con- 
summation with its consequent lessening of competition. 

Another bill which I have recently introduced is intended to pro- 
tect the principle of competition by strengthening the hand of anti- 
trust enforcement. This bill, S. 2205, is designed to enable the 
Federal Trade Commission to achieve speedy and effective compli- 
ance with cease-and-desist orders issued under the Clayton Act. 
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Mr. Maerz. Senator, Chairman Howrey of the Federal Trade 
Commission testified before this committee that the Commission did 
not have authority presently to seek a restraining order to prevent the 
consummation of a merger. 

Would you be in favor of a bill to give the Federal Trade Commis- 
sion that authority ¢ 

Senator SparkMAN. To ask for an order 

Mr. Maerz. To apply to the court for a restraining order. 
Senator SPARKMAN. In court? 

Mr. Maerz. Pending the determination of the proposal by the 
Federal Trade Commission. 

Senator SPARKMAN. Yes. 

My own personal feeling would be that there ought to be provision 
whereby relief can be sought i in court—I suggested that a minute ago 
when the chairman brought out the suggestion that has been m: ade 
to this committee, that mergers would not be allowed until approval 
was actually given by the Government agency, and I suggested there 
that it seemed to me that probably the other course ought to be the 
one to be taken; in other words, that the time, the opportunity, was 
given to the agency to apply to the court for relief, and if the Federal 
Trade Commission does not have the right to ask for that relief, 1 

certainly think it should have. 

The CuarrMan. Proceed, Senator. 

Senator SparkMAN. Let me explain how this bill will fortify the 
enforcement provisions of the Clayton Act. First, the enforcement 
procedures of the act are brought into line with those being used by 
the Commission to enforce orders issued under Section 5 of the 
Federal Trade Commission Act. Second, violation of Clayton Act 
orders is made subject to the same civil penalties now applicable to 
violation of Federal Trade Commission Act orders. 

Under existing law, an order issued pursuant to section 5 of the 
Federal Trade Commission Act becomes final and conclusive 60 days 
after its issuance, unless the respondent seeks review by a United 
States court of appeals. When court review is sought, the order will 
become final upon the court’s affirmance of the order. Once such an 
order has become final, either through lapse of time or court affirmance, 
its violation, for each and every day, is punishable by a fine of not 
more than $5,000, 

On the other hand, Commission orders issued pursuant to the Clay- 
ton Act do not become final by a lapse of time. Accordingly, in a case 
where a Clayton Act order is being flouted by the respondent, the 
Commission may informally ¢ ttempt to obtain volunt ary compli: ince. 
If that course fails, the Commission is obliged to proceed to a United 
States court of appeals to prove that its order is being violated. Even 
after such proof is made, court enforcement of the order does not 
necessarily commence forthwith. Instead, the court may decide to 
undertake what amounts to a de novo consideration of the antitrust 
issues in the case. Then the court may issue a formal decree adopting 
the Commission’s order as its own. Thereafter, enforcement requires 
the use of contempt proceedings for violation of the court’s decree. 

Bearing in mind that Commission orders pursuant to the Clayton 
Act are intended to remedy such grievous antitrust wrongs as monop- 
olistic mergers, exclusive dealing arrangements, and unjustified price 
discriminations, efforts to obtain full compliance with such orders 





BANK MERGERS 85 


ought not to be fraught with such legalistic difficulties. After all, 
delayed justice in antitrust matters can only mean no justice at all 
to the small-business men who are so often the victims of the pro- 
hibited practices. 

I feel that the 3 provisions in my 2 bills, which I have just discussed, 
when taken together with recent passage of 2 important pieces of 
antitrust legislation, represent an integrated approach to our present 
difficulties. I congratulate your chairman, Mr, Celler, not only for 
the content of his bills, but also for getting them passed so promptly 
at a time when the anti-antitrusters seem to be in full cry and when 
the headlines of the financial pages of our papers take us back to the 
good old days when a handful of men manipulated industrial and 
commercial empires on strings and when bigness for bigness’ sake was 
the only religion in financial circles. 

The Cuatrman. I want to say, Senator, that the credit goes to this 
entire subcommittee. 

Senator SparkMAN. Well, I realize that is true, Mr. Chairman. 
But 

The Cuamman. I want to state that members of this subcommittee 
have been tireless workers. We all have been eager beavers on this 
committee. 

I do not think, for example, that Mr. Keating ever let an occasion 
go by when one of the Senators was not asked—one of the Senators 
who came and graced the rostrum here—was not asked why we do not 
get action on those bills. 

Incidentally, you are the fifth Member of your distinguished body 
who has appeared before us: and if the bill had not been passed by 
today, I would assure you that Mr. Keating would be right on the 
job in asking why. 

Senator SparKMAN. I realize that is true, Mr. Chairman, and, of 
course, in addressing myself to the chairman and giving praise to the 
chairman, I am simply observing the parliamentary procedure; he 
represents the entire committee and I know you have had very fine 
cooperation from your committee as a whole, and I know, toe, some- 
thing of the fine work that Congressman Keating did when he was 
in that place of responsibility. 

As I said before, the two Celler bills that we have passed, and the 
other bills we are working on now are the congressional answer to 
present trends and the report of the Attorney General’s National 
Committee To Study the Antitrust Laws. 

It was my hope when the Attorney General created his National 
Committee that proper emphasis would be brought to bear upon de- 
termining whether in this period of economic history the basic pur- 
poses of our antitrust legislation were being achieved. I anticipated 
that such an inquiry would clearly disclose the extent to which the 
antitrust laws are serving to prevent and to remove significant restric- 
tions upon competition. I also expected that the inquiry would re- 
veal the cause for any failure in accomplishment of antitrust goals. 
1 wanted to know whether the failure, if it existed, stemmed from 
ut deficiency in the antitrust laws themselves or from a laxity in anti- 
trust enforcement. The benefits to be derived from such information, 
I thought, would more than justify the time and money to be expended 
by the antitrust study group. 
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Needless to say, the Brownell committee did not realize my hope 
that the antitrust laws would be evaluated in terms of whether their 
purposes were being achieved. An undertaking of that nature would 
have necessitated an exhaustive inquiry into the legislative history 
of the antitrust laws as well as a review and analysis of substantive 
developments of antitrust laws. But I am persuaded by my study 
of the conclusion and recommendations. of the report. as well as by 
testimony received by the committee in its public hearings that many 
members of the Brownell group were indifferent to finding out what 
was the legislative intent of the laws. Possibly, some members did 
not want their personal plans for changes in the antitrust laws to 
be limited by a definition of congressional purposes. 

The scant attention which was paid to legislative history by the 
Brownell committee becomes more disturbing when it is noted that 
the group made a grand total of 85 recommendations. Instead of 
concentrating upon discovery of what was the design of Congress 
in enacting the antitrust statutes, the Committee’s majority appears 
to have been more concerned with how the laws could be modified to 
conform to their personal preferences. Whether such preferences 
were consistent with legislative intent was coincidental. 

This predilection of the Brownell committee for shaping the anti- 
trust laws to their personal views of what the law ought to be has an 
alarming significance when we consider that 73 of the 85 recommenda- 
tions are described as being administrative in character. It is pre- 
sumed by the Brownell committee that nothing stands in the way 
of giving full legal effect to these 73 administrative recommendations 
but the personal decision of an antitrust administrator. Whenever 
the Chairman, or a majority of the Federal Trade Commission should 
decide to effectuate, for example, the five recommendations made re- 
specting the good faith pricing defense of the Robinson-Patman Act, 
he may do so without hesitation. In view of the Brownell committee, 
he is not even obliged to consult with the Assistant Attorney General 
in charge of the Antitrust Division before making the move, much 
less with representatives of Congress or of interested parties. Such 
consultation would be superfluous, since the rBownell committee has 
agreed that its interpretation of the law may be put into effect with- 
out more than one person’s own judgment of when the occasion is 
opportune. 

According to the Brownell committee, the pleasure of the antitrust 
administrators shall determine when any or all of the administrative 
recommendations shall be carried into legal effect. It follows that 
the decision to rescind such implementation will also be at the will of 
such authorities. In this, the Brownell committee seems to be recom- 
mending something pretty close to the old shell game, although the 
stakes involved are much more important in terms of our national 
economy. 

The Cuarman. I might say, Senator, I noticed that despite your 
use of a word that we frequently hear, despite all the lambastings that 
the Brownell committee has received, practically none of the mem- 
bers of that committee has even responded. They are very discreetly 
silent. They probably realize the many mistakes they made, mistakes 
made in the way that you have indicated, and indicated very succintly 
and very wisely. ‘ 
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Senator SparkmMAN. Well, Mr. Chairman, I would like to be as op- 
timistic as you indicate you may be by saying that, perhaps, they have 
recognized the mistakes they have made. I am not at all certain we 
can afford to be quite that optimistic. 

I will say this: that when our committee, the Small Business Com- 
mittee, held hearings right after this report came out, Judge Barnes 
and two of the dissenting members appeared before our committee 
and gave testimony. One other had planned to come, the cochairman, 
Mr. Oppenheim. 

The Cuarrman. Mr. Oppenheim. 

Senator SparKMAN. But some conflict arose that made it impossible 
for him to be present. 

So we did have, while we had planned testimony from 4, we did 
have testimony from 3, and I felt that it was very helpful to have the 
testimony. 

I have noted with interest what you say, that there has been virtu- 
ally no word from the membership as a whole in spite of all of the 
adverse criticism that has been directed at that report. 

I would like to be able to believe that they had recognized the mis- 
takes that they made. Frankly, and again I say this without any 
feeling of partisanship, I felt that the report was very bad, and if you 
put into effect the report, it could be very dangerous and perhaps dis- 
astrous to a great part of the small-business segment of this country. 
Now, Mr. Cheebeeinds I have the prepared statement which is before 

ou. I should be very glad to go on and read it as a whole or leave 
it with the committee and just submit to any additional questions that 
may be asked. 

(Discussion off the record.) 

Senator SparkMAN. The fundamental unsoundness of this novel 
legal theory becomes readily apparent when it is understood that the 
Brownell committee possessed neither legislative nor judicial func- 
tion. Furthermore, so far as I know, the professional competence of 
the members does not endow them with any special degree of infalli- 
bility in determining which proposals to change the antitrust laws 
could be effected by administrative action and which required legisla- 
tive enactment. Accordingly, those interpretations of the antitrust 
laws recommended by the Committee deserve implementation no more 
than do the opinions of other lay people interested in such matters. 

In my opinion, the course recommended by the Brownell committee 
deserves the closest attention by Congress lest, to paraphrase the great 
Lord Coke, the antitrust laws are “to vary according to the pinch of 
the Administrator’s shoe.” The obviously grave consequences to our 
competitive system and to small business implicit in changing the 
antitrust laws by administrative interpretation demands that Congress 
and its committees should be given reasonable notice before any the 
Brownell recommendations is made effective. 

In the Brownell report, I have not found a single recommendation 
which can be construed as being truly favorable or even sympathetic 
to the victims of antitrust law violations. My interest in this point 
was prompted by personal knowledge that antitrust victims are gen- 
erally the small-business men of our nation. On the other hand, the 
report is replete with recommendations refiecting concern for the vio- 
lators. This sympathetic attitude is quite evident in the chapter on 
Administration and Enforcement of the Antitrust Laws. In that 
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ehapter, the Attorney General’s committee evidences in its recommen- 
dations the tenderest solicitude for those caught in violation of the 
antitrust laws. 

Frankly, in that chapter it seems to me that the national committee 
digressed from the issue of soft versus hard antitrust competition to 
tackle the question of soft versus hard enforcement; and the committee 
resolved the issue squarely in favor of the soft or lenient variety. 

You should also know that I am greatly concerned by what the 
report described as an attempt to “harmonize Clayton and Robinson- 
Patman Act provisions to dominate Sherman Act goals,” Careful 
study of the recommendations in the report seem to bear out the con- 
tention of some of the dissenting Brownell committee members that 
such “harmonizing” was accomplished by translating Sherman Act 
standards into the administration of the Clayton and Robinson-Pat- 
nam Acts, 

On this most important point, I wish to make myself clearly under- 
stood. In my judgment, there is no basic incompatability between the 
Sherman Act on the one hand and the Clayton and Robinson-Patman 
Act on the others, Neither in theory nor in practice do the principles 
of the Sherman Act and the Clayton and Robinson-Patman Acts 
clash. An imposing array of Supreme Court decisions made this 
clear. Nor did ( ‘ongress contemplate that a conflict in principle would 
be read into the statutes. In plain language, the Sherman Act is to be 
considered as securing to all businessmen the right to compete in the 
market place. The Clayton and Robinson-Patman Act establish for 
all an obligation to compete fairly. Thus. the right of competition 
is made complementary to the obligation to compete fairly, just as the 
right of free speech is complemented by an obligation to speak the 
truth, 

According to our courts, the purpose of the Clayton and Robinson- 
Patman Acts is to “nip in the bud” those acts and practices which, if 
uncontrolled, “would ripen into full-blown violations” of the Sher- 
man Act. This means in effect that every businessman has a right to 
al opportunity to compete for the favor of the public and a right to 
protection against unfair methods of competition. 

Before turning from the report of the committee, | should like to 
discuss its recommendation that Congress repeal the Miller-Tydings 
amendment to the Sherman Act and the McGuire amendment to the 
Federal Trade ( ‘ommission Act. Those of you who are familiar with 
the fair-trade section in the report know that the approach of the 
committee’s majority was strict ly legalistic. As a consequence, the 
committee in its treatment of fair-trade competition seems utterly 
indifferent to the social and economic justification for the system. But 
rather than argue the merits of fair trade here, I should like to call 
attention to some of the glaring inconsistencies revealed in the 
Brownell committee's treatment of the subject, 

To the committee’s majority, fair trade is merely a “device for re- 
heving distributors from the rigors of price competition,” and as such 
ought to be abolished. But contrast that righteous position toward 
resale price maintenance with the posture assumed by the committee 
in respect to the 1926 General Electric case. Referring to the case, in 
which General Electric licensed Westinghouse to manufacture and sel] 
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lamp bulbs at prices fixed by General Electric on its own sales, the 
Brownell report states: 

Most members believe that a patentee who is engaged in manufacturing and 
marketing the patented product may fix the prices at which his manufacturing 
licensee or licensees may sell * * *, The court upheld this limitation as a con- 
dition of sale normally and reasonably adapted to secure pecuniary regard for 
the patentee’s monopoly. 

In that passage, the committee does not cry out against the method 
of resale-price maintenance involved and demand that it be condemned. 
Yet if resale-price maintenance is such an unmitigated evil, the prin- 
ciple of consistency requires that it be stamped out w herever found. 
In my opinion, the sword, if used at all, should cut both ways even if 
the parties are big. 

Nor did the committee become aroused over the fact that many com- 
panies are able to maintain resale prices by other legal devices. As is 
common knowledge, products sold to retailers on a consignment basis 
are resold to consumers at prices stipulated by the consignor. By “re- 
lieving distributors from the rigors of price competition” in this fash- 
ion, many companies are able to achieve a uniformity of retail prices 
on such commonly used products as light bulbs, magazines and news- 
papers, and even automobiles. The consignment device is also used by 
large chain bakers to achieve resale price maintenance for bread and 
pastry products. Similarly, several major oil companies, delighted to 
discover such an effective method of resale price mainten: ince, are NOW 
setting their retail gasoline price by making the service station opera- 
tor an agent while he fills up your tank. 

And, of course, there are the big manufacturers who set up their own 
distribution systems right down | to the retail level so as to avoid the 
“rigors of price competition.” There are examples of this in the rub- 
her-tire ialinets ‘y, and in the fields of photographic supplies and sewing 
machines. The use of such marketing methods to maintain prices is 
quite expensive, however, and therefore not available to many smaller 
manufacturers who must “fair trade” as a means of preventing debase- 
ment of their trademark products by loss-leader practices. Nor do 
many companies wish to compete with their customers. 

The Brownell committee was silent upon the vices of these forms of 
resale-price maintenance. 

There is also a system of subtle resale-price maintenance known as 
“suggested resale pricing.” With such a practice, no formal agree- 
ment respecting resale prices exists between manufacturer and retailer. 
Instead, the manufacturer merely suggests to the retailer the price at 
which his product is to be resold. However voluntary such a system 
appears to be, there is a striking uniformity of resale prices under such 
a system. Though the economic results are identical to those pro- 
duced by fair-tr: ade contracts, the Brownell committee disregarded 
“suggested resale pricing” in its condemnation of resale-price main- 
tenance. 

As you may know, I have consistently held certain reservations con- 
cerning the efficiency of the fair-trade system. These reservations do 
not go to the fair-trade principle itself but rather to its application to 
trade in the market place. For example, I believe that the fair-trade 
system, when inadequately enforced, has harmful competitive effects 
upon small retailers conscientiously abiding by fair-trade pricing 
schedules. 
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But to be aware of fair trade’s shortcomings does not prevent my 
recognizing the system as being the most practicable thus far devised 
for cmaeehiinn predatory pricing practices such as loss-lead selling. 
I do urge that the imperfections implicit in the fair-trade system be 
remedied, but I hope that such undertaking is directed with care and 
skill lest its unintended byproduct be a curtailment of the system’s 
worthy purposes. 

I must also point out that some 45 States have enacted fair-trade 
laws, under which hundreds of thousands of small retailers have 
been engaged for many years in fair-trade competition. By virtue 
of Federal enabling legislation; namely, the Miller-Tydings and 
McGuire Acts, these several State fair-trade laws have been accorded 
by Congress as immunity from the antitrust laws. 

In obvious reliance upon this Federal exemptive status, fair-trade 
competition has flourished in those States having fair-trade laws. 
Seemingly, a moral relationship has come into existence between the 
Federal Government and the fair-trade States and their citizens. Ac- 
ccordingly, for Congress now to repeal the Federal enabling legisla- 
tion, as recommended by the Brownell committee majority, would be 
to disavow this apparent moral relationship. To break faith in 
such a manner with so many small-business men is a step which 
Congress cannot lightly undertake. 

Consideration of the competitive chaos among small retailers which 
would result from this action is sufficient grounds for proceeding with 
caution. Moreover, it should be kept in mind that the precedent 
Congress would establish in repealing Federal fair-trade legislation 
might be followed in repealing other Federal statutes upon which 
various State laws depend for full effectiveness. 

While a detailed analysis of the shortcomings of the Brownell re- 
port would not be appropriate here, I do wish to cite another gross 
example of the foggy thinking of the committee majority. I refer 
to the harsh condemnation of the so-called quantity-limits proviso 
in section 2 (a) of the Clayton Act. This proviso, as you will recall, 
authorizes the Federal Trade Commission to limit price reductions 
based upon quantity purchases whenever such differentials are deemed 
to be “unjustly discriminatory or promotive of monopoly in any line 
of commerce.” 

The committee’s hostility was aroused because the quantity limits 
proviso is “necessarily aimed at price differentials which reflect 
economies in efficient distribution.” However, plausible this argu- 
ment may seem at first blush, close analysis reveals it to be beside 
the point. The basic issue involved is whether practices, “unjustly 
discriminatory or promotive of monopoly,” ought to be prohibited 
in the public interest. The answer is that public policy demands that 
monopoly be suppressed whether efficient or otherwise and regardless 
of whether the means by which it is attained is good, bad, or indif- 
ferent. 

It is beyond my understanding why the committee should have 
taken a position supporting monopoly in cases where it is accom- 
plished by quantity discounts. One explanation could be that the 
committee favored the discount practices in the rubber-tire industry 
which prompted the Federal Trade Commission to invoke the quan- 
tity limits rule in the only such proceeding to date. 
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In concluding my remarks on this subject, I can only say that 
there can be no doubt that, as a whole, the recommendations of the 
Brownell committee constitute a general retreat from an aggressive 
antitrust enforcement program. 

I should now like to touch briefly on a little-publicized phase of 
the activities of the Federal Trade Commission which has great 
antitrust import. I have in mind the work of the Bureau of Con- 
sultation, recently established by the Commission to perform three 
broad functions: 

1. To act in a cooperative and consultative capacity to business, 
particularly small business. 

2. To give informal advice on all kinds of matters involving the 
laws administered by the Commission. 

3. To seek voluntary compliance with such laws by means of con- 
ferences, informal hearings and other types of informal procedures. 

Seemingly, the antitrust implications in functions 1 and 3 are not 
significant. The subject of my concern is the second function, the 
giving of informal advice on all kinds of matters involving the laws 
administered by the Commission. 

I remember the sound warning which the late Mr. Justice Louis 
Brandeis gave the Federal Trade Commission some years ago when 
he was asked how far the Commission should go in assuring business- 
men that their activities are within the antitrust laws. The Brandeis 
answer is worth examining in detail since it has lost none of its 
original vitality. 

It would be a convenient thing, 
he told the Commission, 


if a man could come before your body and say, “Here are the facts; is it right? 
Can we do this or can we do that?” 

I believe it is absolutely impossible of proper application, and for this Com- 
mission, I think, it would be one of the most dangerous powers it could possible 
assume. 

Now take this situation. In the first place, whether a thing is within the 
law or is not is a legal question. Ultimately it has got to be decided, if the 
question comes up, by the Supreme Court of the United States. 

It is a very difficult problem. It has tested the learning and the ability of 
the best lawyers. It was never intended in the composition of the board and 
certainly not in the legislation for you to exercise this power. 

It is almost inevitable that if that power were given, the public would be 
tricked; I mean that the Commission, with the best of intent, would be hood- 
winked ; and it is really inevitable that it should be. 

At the earliest possible opportunity, I hope Congress will decide 
to explore thoroughly the nature of the consultation and advisory 
services offered by the Federal Trade Commission. I for one, want 
to be shown that the Commission is not being “hoodwinked,” as 
Justice Brandeis thought it would be inevitable if such procedure 
were adopted. 

The position which our country holds in the world today is based 
on our strength which derives in large part from our economic system 
of free enterprise. A distinguished Swiss economist recently de- 
scribed our ayer of production and distribution as “a free market 
without equal on the fac of the globe.” 

While we live in troubled times, I do not believe that anyone can 
destroy our free enterprise by force. I am equally certain that if 
we are not everlastingly watchful, it can, in the slow course of time, 
slip away from us. 
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If we are to preserve that “free market without equal on the face 
of the globe,” we must foster a competitive climate that will encourage 
young men with ideas and initiative to start new enterprises with 
the reasonable expectation that the rules of fair play will be enforced 
and that ability and hard work will bring their rewards. 

Our national history has shown that the average American small 
businessman is more than able to hold his own—given a fair chance. 

Let us in Congress make certain that aggressive antitrust enforce- 
ment gives him that chance. If we do so, we shall have gone far in 
preserving for future generations those great freedoms which we en- 
joy today. 

I do want to commend this committee as a whole for the very excel- 
lent job that has been done, and I hope that before this Congress ends, 
not necessarily this session, I do not mean this session, but this Con- 
gress, we may have done o very good job of alleviating the fear which 
| think is rather widespread in this country at the present time because 
of the great trend toward the tremendous concentration of economic 
power. 

It isa trend that has been taken notice of not only by Judge Barnes, 
the head of the Antitrust Division of the Department of Justice, 
but Chairman Howrey of the Federal Trade Commission has spoken 
out on it on several occasions. 

The CHairman. I might say that in principle the first section of 
your bill, and my bill, H. R. 5948, have been endorsed practically by 
all Government agencies, the Treasury Department, Department of 
Justice, Comptroller of the Currency, the Federal Deposit Insurance 
Corporation, the Federal Trade Commission, and the Antitrust Divi- 
sion; all have agreed that in principle it is sound. 

Senator Spark MAN. I had understood that. I did understand there 
Was some question as to whether or not the Department of Justice 
should have the right. Personally, if I may comment on that, I would 
like to say I feel rather strongly, without having the benefit of the 
argument of the other side except as I have seen it just on today’s 
ticker, I believe, I feel very strongly that the Department of Justice 
should have that right. 

The CHatrman. I think so, too. 

Senator SPARKMAN. I say that without any attempt or intent to be 
derogatory of any other agency that might be thought of. But it is 
a field in which the Antitrust Division of the Department of Justice 
operates particularly, and for which it is peculiarly well prepared to 
operate. 

The Cratrman. I stated that in spirit they approved. Their ap- 
proaches are different, but I would say in the main that the Federal 
Trade Commission, the Department of Justice, and the Federal Re- 
serve Board want the enforcement by the Department of Justice. 

So L hope that in the not far distant future you and I will be asso- 
ciated together in the Sparkman-Celler bill with reference to adding 
banks to section 7 of the Clayton Act, and it will be called that. ‘ 

Senator SparKMAN. I would like very much to see it. 

The CHamrman. I just want to say, Senator, that unfortunately 
there isa very important bill being debated in the House now. 

Senator SpaRKMAN. I understood that. 

The CuarrmMan. That is why we have had trouble getting the mem- 
bers personally; I know you appreciate that. 
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Senator SparKMAN. I know that. 

The Cuarrman. I am sorry you were not here this morning. 

Senator SpakKMAN. I should have been. 

The Cuarman. Thank you very much, Senator Sparkman. 

Senator SparkMAN. Mr. Jehle calls my attention to one thing, Mr. 
Chairman, that there may have been a little divergence in the ques- 
tion that you put to me with reference to the enforceability of my bill, 
the one about giving notice of mergers, and the answer that Congress- 
ian Keating gave, and it might be well to clarify the answers. Both 
were correct, but they were not completely—one was not completely 
responsive to the other. 

If you will notice in reading that provision—it might be well just to 
take a half minute to read it: 

No corporation, bank, banking association, or trust company engaged in com- 
merce may acquire, directly or indirectly, the whole or any part of the stock, 
share capital, or assets of any other such corporations, bank, banking association, 
or trust company until 90 days have passed after delivery to the Attorney General 
and to the Federal Trade Commission of notice of such proposed acquisition, if 
any party to such acquisition has capital, surplus, and undivided profits aggre- 
gating more than $1 million. 

Now, that is the substance of the whole thing. 

The other relates to no estoppel on the part of the Attorney General 
for not acting. But if vou will notice the prohibition, the prohibition 
is against the merger if notice has not been given. 

The prohibition, the violation would not be for failing to give notice, 
but for consummating a merger without having given notice. 

The CuatrMan. I see. 

Senator SparkMAN. Thank you very much, Mr. Chairman and 
gentlemen of the committee. 

The Cuarmman. | want the record to indicate the gratitude of the 
committee for your coming over here and giving us the benefit of your 
counsel and advice. 

Senator SPARKMAN. I appreciate it very much, sir. 

The CHatrmMan. Thank you. 

Senator SparKMAN. Thank you. 

(Whereupon, at 3:15 p. m., the subcommittee adjourned subject to 
call.) 











